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REFACE, 


This volume of Lectures could never have been written 
but for the facilities offered to me for using the principal 
Collections of Sanskrit MSS. in England and India. It 
is in particular to Dr. R. Rost, Librarian of the India 
Office Library, London, and to K. M. Cliatfield, Esq., 
Director of Public Instruction, Bombay, that my heartiest 
thanks are due for the readiness with which they have 
responded to my applications for the loan of Sanskrit MSS. 
under their care. Similar aid has been received from Pro¬ 
fessor Biihler and from the late lamented Dr. Burnell, 
both of whom have allowed me the use of their valuable 
collections of legal Sanskrit MSS. Professor Biihler has 
obliged me, moreover, by the loan of a MS. sketch of 
Lectures on Indian Family Law, delivered by himself in the 
University of Vienna. Occasional references to this MS. 
(designed as Biihler MS.) will be found in the Eotes to 
this volume. A complete enumeration of the MSS. of 
unpublished Sanskrit works consulted in the present work, 
showing the Collections from which they were taken, will 
be found in the first Index. 

1 he reader is requested not to overlook t he list of Errata, 
at the close of this volume. The printing of the book 
having extended over a space of more than twenty months, 
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PREFACE. 


it was impossible for me to stay in India till it was out, 
and it was equally impossible for me to revise those Proof- 
sheets more than once which had to be sent to me from 
India. Accented letters were not available in sufficient 
numbers at first, and had to be substituted subsequently 
for unaccented ones. Owing to these circumstances the 
number of misprints is, unfortunately, considerable. All the 
more important Errata have been put together at the end 
of this volume. 

Of the various Appendixes, Appendix A contains a col¬ 
lection of Sanskrit texts quoted in this volume. The Note 
on Burmese Law contains a resume of the important dis¬ 
coveries recently made in that field by the Judicial Com¬ 
missioner of Burma and his learned assistants. The General 
Note on the Law of Adoption contains copious extracts 
from that valuable production of the founder of the Tagore 
Lectures, the Dattakaqiromani, translated into English by 
myself. It had been my intention to add, in a further 
Appendix, a number of other extensive Sanskrit texts from 
unpublished works, together with an English translation, 
but the difficulties experienced in the printing of Appendix A 
led to the abandonment of this design, and to the reserv¬ 
ation of the other Sanskrit texts for a separate publication. 

J. JOLLY. 


Wurzburg, (Germany.) 
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LECTURE I. 

NEW MATERIALS FOR A HISTORICAL STUDY OF HINDU LAW. 


i. THE COMMENTARIES AND DIGESTS. 


Importance of Indian Law — Advantages of the historical method '' c 

Jurisprudence — Recent progress in the study of Indian Raw — I 


eMiri <pruueitce— uecent progress in sauuv vi ... n 

taries — Asaliaya— His lost Commentary on theCodeof Manti Medli^ i * 

I\1 anubliashya— Restored bj’ Modanapala — Medhatithi’s Smritiviveka 1 


merit as a commentator — Other commentaries — Gov in da raj a Sarvajna 

Xaravana — Kulluka — Raghavdnanda — A Kashmirian Commentary 

. Mitakshara — Apararka — 
Commentaries 
of 


Nainiamicharya — Importance of these works • 

Culapani — Vieveevara —,Nandapandita — Balambhntta ■ 
on the Vishnu, Pniacarn, Apastamba, Gautama Strip 0* —- lmpor nnce 
the Commentaries — Schools of law — Hemadri and Palapan vy 
malla — The live schools of law — Madras digests — Dayahhaga ‘ , 

navahhaniana — Treatises on adoption — Two general question^ 1 
school and the other schools — Rise of the Bengal school —-1 ^ \* ‘ - fi 

Question as to the practical character of the digests Ran' ^ p 
of their authors — They are scientific treatises. 

Indian Law lias been, and is being, studied by thousands importance 
in India, on account of its practical importance w ueb j^ 1 " wu 
cannot be rated too highly. But this tune - lonouted 
system of Law and Jurisprudence has another claim tor 
consideration still, which rests on its intrinsic value and 


interest for every student of the history and iteiature ot 
the East. It is a mere truism to say that not ting is better 
eanahle of f.intr the <lt*<xreo nh'i Kllu * °* culture 


capable of illustrating the 0 
attained by a nation than its laws and usages. Lhe Indian 
soil lias not only been productive in.deep thin vois, eminent 
founders of world-religions, and gifted poets, but it lias 
brought forth a system of law which, after hav ing spread 
over the whole vast Continent ot India, has penetiated at 
an early period into Burma and Siam, and has become the 
foundation of written law in these two countues. lu 
modern times, after the establishment of British rule in 
India, the hold of the early native institutions over the 
Indian mind was found to have remained so him, that it 
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NEW MATERIALS FOR HISTORICAL STUDY OF HINDU LAW. 

Lecture was considered expedient to retain the old national system 

__ inheritance and adoption amidst the most sweeping 

changes which had been introduced in the administration 
of the country and in judicial procednre. It was the 
desire to ascertain the authentic opinions of the early 
native legislators in regard to these subjects which led to 
the discovery of Sanskrit Literature. European Sanskrit 
Philology may be said then to owe a debt of gratitude to 
the memory of the ancient Sanskrit Lawyers of India, and 
there is no better way of repaying this debt than by care¬ 
fully studying their compositions. Nothing can be more 
satisfactory to the Sanslcritist besides than to follow in the 
wake of scholars like Sir W. Jones and Colebrooko, who in 
this city nearly a century ago have laid the foundation 
both of Sanskrit Philology and of the study of Indian Law. 

Aiivan- It is with the antiquarian, and not with the practical, 

hSoai he aspect of this system of legislation that I shall have to 

method. deal with. The University of Calcutta, by fixing the 
subject for this course of Lectures in the way in which they 
did, have shown their genuine appreciation of purely scien¬ 
tific research in the department of Indian Law. A 
discussion of modern case-law and, in particular, of those 
changes which have been wrought on the law of the 
Sanskrit treatises by the decisions of the Courts, docs 
not enter into the scope of these Lectures at all. It is 
certainly not saying too much, however, that a scientific — 
i.e. a historical—study of Indian Law is capable of producing 
immediate and tangible results even for the practical ends 
of the professional lawyer. Generally speaking, the his¬ 
torical method has been successively applied to all the 
more important legal systems of Europe, with such complete 
success, that its thorough application to the study of 
Indian Law has become a necessity. It is impossible to 
obtain a real insight into the principles of any legal system 
without knowing its history. But many questions of 
detail even that have arisen for decision in the Courts, 
naturally fall within the province of the Sanskritist and 
antiquarian rather than of the lawyer. Supposing a Judge 
or Pleader in one of those European countries where 
Roman Law is still in force were to appeal to a passage of 
doubtful import in the Digest of Justinian, and would try 
to put a new construction of his own upon it, without 
being acquainted with Latin, his opinion even if correct 
would not carry the least weight with it. The same 


COMMENTARIES AND DIGESTS. 
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professional lawyers 
consider Hindu Law 
sive subject, and I 
to interest any one 


principle does not seem to have been maintained in the Lecture 
analogous case of the interpretation of Sanskrit Law-texts L 
in India. 

It should also be borne in mind that there is no better Com para¬ 
way for getting over that supposed dryness, which has ti r ' u e d ''“ I l s ~ 
been a standing reproach to the study of Hindu Law, pm t,lcc ' 
than by glancing at it from a historical point of view. 

I never could help wondering, when I was told by 

or by brother Sanskritists, that they 
as an uninteresting and even repui- 
feel persuaded that it cannot fail 
who studies it Jiistorically. Among 
students of Comparative Jurisprudence in Europe, the legal 
history of India is becoming quite a favourite subject. For 
all researches into the early history of institutions, India 
is the very country. Moreover, in spite of its generally 
archaic character Indian legislation in some respects has 
early reached a degree of perfection equal or superior to 
anything to be met with in the contemporaneous law-codes 
ot Europe. Let me give you one example from that part 
ot the old Indian Law which is still enforced in the Courts. 

One of the fundamental principles of the Law of Inheritance 
in Roman Law and in the modern legislations of Europe is 
what is called the right of representation. Where, e. g., 
the estate of a man descends on his death to his grandsons, 
they do not take it in their own right, hut as representa¬ 
tives of their predeceased father or fathers, and the amount 
of each share is regulated according to the number of tho 
deceased owner’s sons, and not according to the number of 
bis grandsons. This rule, simple and obvious as it appears 
to us, has been vainly sought for in the old Teutonic Laws, 
but it is enounced as distinctly as possible in the old 
metrical law-books of India, and worked out in detail in 
the Sanskrit Commentaries and Digests. 

It is indeed quite recently only that a comprehensive Recent 
study of the 
owing to the 
of the principal s 

and Digests, which will form the subject of the present 
Lecture, are of paramount importance in settling the modern 
Law of Inheritance, Partition, and Adoption. Nevertheless, 
the accretions to our knowledge of these works have been 
comparatively trifling during more than half a century 
alter the epoch of Colebrooke. It is only within the last 


leed quite recently 01113' i n.it a comprenenstve Recent. 
ie legal history of India has become possible, i' r0 * rcs f itl 
ie rapidly progressing recovery and publication XYmillu 
3ipal sources of Indian Law. The Commentaries law * 
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Lecture 

I. 


The Com- 
mentories. 


Asulia.va. 


twenty years that such important works ns the Vivadachin- 
tamani, Vlramitrodaya, Smritichandrika, Madhavlya, and 
Saras vaiivilasa have become accessible to the general reader 
through the medium of English translations. What is even 
more important for the progress of Indian I/aw studies, 
the systematic search for MSS. recently instituted both 
by Government and by private persons in every part of 
India has succeeded in dragging into light a number of 
important law-books which had escaped even the notice 
of Colcbrooke, extensive as his collection of legal Sanskrit 
MSS. certainly was. It is chiefly of these recently dis¬ 
covered works that I intend to speak in this Lecture, but 
I will also advert to some points of interest that have come 
to light in regard to the history of works long since known. 
Some cpiestions of a more general nature may be advan¬ 
tageously reserved for discussion at the close of this 
Lecture, when it will be seen in what manner the solution 
of these questions has been facilitated by the new dis¬ 
coveries referred to. 

The Commentaries, as a class, are older than the Digests 
(Dharmanibandhas), and it is natural that they should be so. 
When the early law-books of the Smriti period had ceased 
to be readily intelligible, the next thing to do would be 
to compile good Commentaries on them, and systematic 
expositions of the law, based on these Commentaries, would 
follow in due course. Here it should be noted, however, 
that the earliest Commentaries which in this as in other 
branches of Sanskrit literature pass under the name of 
Bhashyas are extremely copious works. The writer of a 
dbashya, far from confining himself to the elucidation of 
ditticult passages in the work he is commenting upon, will 
introduce a good many disquisitions on kindred subjects, 
and the connection of these subjects with the scope of 
the original work is a very remote one indeed in many 
instances. The more recent Commentaiies which are vari¬ 
ously designed as Vrittis, Vivritis, Vivaranas, Tikas, etc., are 
as a rule less prolix than the Bhashyas. Nevertheless, the 
size of some of those Tikas, which are commentaries of 
commentaries, is very considerable. 

Asahayas Bhashya of the Narada-sairiti 1 is probably the 
oldest Law Bhashya in existence. The name of Asahaya 


* A to tbo Libraries from which the MSS. referred to were obtained, 
see the List of MSS. eousulted. in the Appendix to this work. 
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has been sometimes taken for a mere epithet denoting ' peer- Lecture 
less,’ and used to qualify the nameof the renowned com men- 1 - 

tator Medhatithi, with whom Asahaya is frequently associat- 
ed in the Law-books. 1 Colebrooke, however, while giving this 
interpretation on the authority of Balambhatta, has pointed 
out himself that the word ‘Asahaya’ is used as a proper 
name in an old Digest, the Vivadaratnakara. In other 
works 2 also Asahaya is frequently quoted or referred to as 
distinct from Medhatithi, and the existence of this author 
has now been placed beyond doubt by the recovery due to 
Professor Biihler of a large fragment of his Commentary of 
the Narada-smriti. It is true that this work of Asahaya 
lias not been preserved in its original form, but in a revised 
edition prepared by Kalj-anabhatta, who, according to his 
own statement, recast the composition of Asahaya which 
lad been defaced by the carelessness of negligent scribes. 3 
t is quite possible that this remodelling may have wrought 
a gieat change on Asahaya’s work; at the same time it 
uin.es va luable evidence in favour of its antiquity, as a 
ong inteival of time must have elapsed before it could 
have become necessaiy. Direct proof of the early date of 
sa uya s Commentary is to be found in the way in which 
v V? liame Asahaya is referred to by the later Jurists. 

> ijuaneqvara ( 11 th century), in the Mitakshara, is not the 
on y author who quotes him at the head of law-writers and 
p aces him before such an old writer as Medhatithi even, 
n other works too, especially in the Sarasvativilasa, 
sahaya is placed first almost whenever his name is asso¬ 
ciated with the names of other authorities. This is suffi¬ 
cient to show to any one acquainted with Indian habits of 
expiession that Asahaya was looked upon as the earliest 
commentator of law-works. On the other hand, it is neces- 
a'Vi 0 ensign a later date to him than the oth century 

'' ^ ‘l 0 * 11S a hout the time when the Narada-smriti was 

composed. 

SCvera l cases the remarks quoted from Asahaya in iiisiost 
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Lecture the Digests relate to texts of Mann, he may' be supposed 
L to have written a Commentary on the Code of Mann, besides 
iarv on the his Commentary on the Narada-smriti, and this supposition 
Manu° f * s ren dered nearly certain by a passage of the Sarasvatl- 
vilasa. 1 

SS-*. The next oldest work that has been preserved, the 
Mann- famous Manubhashya of Medliatithi, is also a Commentary 
bhashya. on the Manu-smriti. It must have been composed in the 
8 th or 9th century A.D. 2 In spite of Medhatithi’s early 
date, Asahaya was not the only author who preceded 
Medliatithi in commenting on the Code of Mann. On the 
contrary he often refers to three or four different interpre¬ 
tations proposed by other commentators of difficult terms 
or sentences in the Code of Manu. Unfortunately, he does 
not mention any one of his predecessors by name. Those 
works which he does quote by name, such as the Gautama, 
Apastamba, Vishnu, Varna, Aar ad a and other Smritis, 
Rumania, Jaimini’s Philosophical Aphorisms and Patanjali’s 
Mahabhashya are nearly all of considerable antiquity. 
In one place he denotes the Smriti writers by the appella¬ 
tion of Dharmasutrakaras, “authors of Dharmasutras,” 
which ancient designation of the Sutra works on law is 
very seldom found in the other Commentaries. As for the 
native country of Medliatithi, it has to be looked for in the 
South, rather than in the North, as the name of his father 
V Irasvamin terminates in' Svamin,’ which is a very common 
ending in South Indian names, and as he is quoted by such 
early South Indian authors as Vijnanegvara (12th century), 3 
Devannabhatta ( 13 th century), 4 and Hemadri (12th or 13 th 
century), whereas the earliest authors of the Bengal School, 
such as Jimutavahana and Raghunandana, do not allude to 
the writings of Medliatithi, though they quote other com¬ 
mentators of Manu. 

Restored Nevertheless it is to the ruler of a North Indian State, 
uapdia! 1 *" King Madanapala of Kashtha, that the preservation of 
Medliati tin’s Commentary appears to be chiefly due. The 


1 § 33. where the authors of the Manu, Yajnavalkya and other Smritis 
are referred to by the side of Asahaya, Medhatithi, Vijnane^viira 
A pararka and other commentators of these Smritis. The two last writers 
being Commentators of Yajnavalkya, it follows that Asahaya is hero 
referred to, together with Medhaiithi, as a Commentator of Manu. 

1 West, k Biihler, p. 19. 

3 Mitaksh. I. 7, 13. 

* Medhatithi is quoted throe times in the Sahasa section of tlio 
Yyavahuraka nija of the Smritiehandriku { untranslated). 
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old tradition to that effect was already known toColebrooke, 
stating as he does that .the Commentary of Medhatithi 
having been parti} 7 lost has been completed, by other hands 
at the Court of Madanapala, a Prince of Digli. This 
meritorious deed of Madanapala, who appears to have reigned 
in the 14th century, 1 is extolled in a Sanskrit verse, 
which 1 have met with in seven old MSS. of Medlnitithi’s 
Commentary, from divers parts of India.’ 2 That the original 
work of Medhatithi should have undergone any consider¬ 
able change at the hands of King Madanapala or his 
<uh isers is far from probable. It is true that the now 
existing MSS. of Medhatithi’s Commentary differ occasion- 
ai,'j from one another and from the textus reccptus. Thus 
the 8th cha’j&y; has ouly 348 Clokas in one India Office 
MS. to the 420 (JloVfk'J.of the * textus receptus, and the 9th 
chapter is wanting^ altogether m most of the MSS. But 

the fact of the Sanskrit verse inferred to occurring in so 
man y MSS. renders it very likely that all the now existing 
copies ot Medhatithi’s Commentary are derived from the 
copy prepared by King Madanapala or by lift adlatus, the 
well-known Jurist Viy.veyvara. The discrepancies referred 
to must, therefore, bo of modern growth. Nor do<* that 
verse imply that the original composition of Me- 
C l,ltl tm w as altered or added to by Madanapala, though 
om.' might be led to think so from the terms used by Cole- 
i°oke. the whole traditional statement about King 
madanapala really comes to this that he procured MSS. of 


1 post, p. 15. 

o.bout'iV' * f ° f >r °f eS30r Biihler for communicating to me his opinio 
Th.. ,. ,. nza > wWoh is m<ire or less incorrectly given in all MS? 
Benares HIS adm ° S ° U tlle whole » 1 fc hink, are those fouu| l iu an ol 


Benares MS.) 


on if. i.' \, ! VP ° . d MU should be respected, as well as the current gloss 
Kintr M'Vi' lL , t'hy hitter hod been destroyed by the decree of fate, 
(restorin'.,. 5 ’. , e , oa °* Siidhftrnna, acquired the merit of jimoddhilra 
not to bo'f.,n>wi • u . , , ! “n destroyed) iu regard to thi' book, which \vn 
had prooui-t .l • a “7' v “ <!Pe > ’'.v causing a copy to bo taken of it after h 
1 iioiii a different* couutry.** 


Lectube 

I. 
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NEW MATERIALS FOR HISTORICAL STUDY OF HINDU LAW. 


Lecture 

I. 

Medha- 

tithi’s 

Smrifi- 

viveka. 


Ilis merit 
as a com¬ 
mentator. 


OfherCom- 

mentaries 


Govinda- 

raja. 


Medliatithi’s Commentary from abroad and got them copied, 
because in bis own country no copy was to be bad. 

Before compiling bis Commentary on the Code of Manu, 
Medbatitbi appears to have written a law-digest, called the 
Smritiviveka. Tins work is repeatedly quoted by him 
in his Commentary as containing a full exposition of doc¬ 
trines touched on incidentally in the latter work. 

Judging from the numerous references to the opinions of 
Asahayaand Medbatitbi in the more recent law-books from 
the Mitakshara downwards, the influence exercised by these 
two authors, especially the latter, on the development of 
Jurisprudence in India, must have been very considerable. 
Nor is this wonderful, considering the vast amount 0 { 
matter contained in Medhatithi’s immense y^l'une. Jones 
and Haugbton have charged it \”ftb prolixity and obscu¬ 
rity; nor is this charge whyAy unfounded, looking at this 
work in the light of ^ mere Commentary. It abounds 
more than any o^her law-book in Hlmamsa terms 
and dissertation, But it also contains a host of inter¬ 
esting observations on the every-day life of the period, 
and it is simply invaluable as being the earliest extant 
Lvomm^ntaiy of the Code of Manu, and as recording the 
opinions of a number of earlier writers on every difficult 
Passage in that work. 

The influence of Medbatitbi on the development of 
Indian Law is exhibited with particular clearness in the 
numerous subsequent Commentaries by which bis own 
Bhashya was followed and gradually superseded in author¬ 
ity. Sir W. Jones in the preface to bis translation of 
Manu, and Colebrooke after him, quotes four commentators 
of that author:— 

1. Medhatifclii. I 3. 

2. Govindaraja. | 4. 

However, recent research in this field has brought to 
light seven old Commentaries of the Code of Manu, besides 
disclosing the former existence of a number of other works 
ot this class that have now been lost. 

From the way in which Kullulca refers to Medhatithi 
and Bhojaraja, it is clear that he looked on the former as 
being the oldest, and on the latter as being the next oldest, 
commentator of Manu. 1 Govindaraja, in his opinion, was 

1 Kr 11 iika 8 glo&s on 1 LI. 127.“ Medhatithi, Bhojaraja and others 

who belong to an earlier time even than Govindaraja.” See, too, his gloss 
on VIII. 184, as quoted in the next note. 


Dliaranidhara. 

Kullukabhatta. 
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decidedly posterior and inferior in authority to those Lectuue 
two ancient, authors, and in many passages of his Comment- I- 
tary Kulluka may be seen engaged in refuting the opinions 
of Govindaraja, which, as I have found, has not prevented 
him from transcribing verbatim large portions of his work 
without acknowledgment. To Govindaraja, and not to his 
follower Kulluka, belongs by right the rather exaggerated 
eulogitun bestowed on the latter work by Sir W. .1 ones, who 
says ol Kulluka’s Commentary that it is the shortest, vet 
the most luminous; the deepest, yet the most agreeable 
Commentary ever composed on any author, ancient or 
modern, European or Asiatic. Again, it is not Kulluka as 
laughton has asserted, but Govindaraja, by whom “ the 
gist of Medhatithi's remarks has been condensed in an 
admirably clear and masterly style.” Where Govindaraja 
las departed from the opinions of his predecessor, he has 
a l'Y a y s done so with success. 1 As regards the date 
o Govindaraja s work, it must be decidedly more recent 
lan the lost Commentary of Bhojaraja, which belongs to the 
JUh century. The lower limit is furnished by the fact 
ia Govpidaraja’s Manu-tlka is quoted in the Dayabhaga 
and m A ar ay ana’s Commentary, both of which works 
cannot be placed later than the 15th century. The fact 
? Govindaraja being quoted in the Dayabhaga stands 
n_i the way of his supposed identity 2 with Govinda- 
cmndra, a king of Benares, who was contemporaneous 
Tuth Arisinha, a law-writer of the loth century. He might 
lather be identified with another Govindacliandra, who 
reigned in Canouj in the 12th century. 3 The MS. of his 
woik gives no clue to his date and parentage except that 
i styles him the son of Madhava, and it is not certain that 
K ; lvas a royal author. 

f be Manvarthavivriti, or Man varthanibandha,of Narayana Norayona 

in'two Rfche order of tbe three ylokas, VIJT. 182-84.is Strangely inverted 
disi iiri,, < r\ 1 ! 10 " tarjr °* ! Govindaraja. By doing so, says Kulluka. lie has 
atr'iintif fv t lU order of ideas in that passage, and has offended 

Bh< jn vr* le ancionfc tradition, as represented by the works of Medhatithi, 

, c y a » others. The correctness of the latter observation is con- 
the MSS. of Medhatithi’s Commentary. In commenting 

Arl) 111 12, h Govindaraja interprets by ^rjftfpqTfT. “Ho 

j n , r If .Vi 1 V i 1 •' riinnan who is a false witness) of his clothes." Accord-.. 
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Lecture Sarvajtia or Sarvajna Narayana' comes next. This is a 
, brief but ambitious Commentary. It explains selected pas¬ 
sages only, and does not repeat the whole text of the Code 
of Manu. Narayana differs from his predecessors wherever 
it is possible to do so, and a Cloka recurring at the end of 
several sections of his work claims for him the merit of 
having entirely superseded through his gloss the bad Com¬ 
mentaries composed by other authors. 1 Though Narayana’s 
explanations deserve careful consideration in every case, as 
we shall have occasion to observe in the course of these 
Lectures, the desire to be original has sometimes tempted 
him into interpreting his text in a highly artificial manner. 
The native country of Narayana may perhaps be inferred 
from the circumstance that all the MSS. hitherto discovered 
of his work have turned up in Western India. 3 The earlier 
limit of the composition of his work is furnished by the 
fact that he quotes Govindaraja (in the gloss on VIII. 123) 
and the lower limit by the time in which the MS. dis¬ 
covered by Professor Buhler has been written, viz., A.D. 
1497. 

Knlttka. All the Commentaries hitherto mentioned have been unde¬ 
servedly put in the shade by the renowned gloss of Kulluka- 
bhatta, called Manvarthamuktavall. This work has been 
used as the sole basis of all hitherto published editions and 
translations of the Code of Manu, excepting perhaps M. 
Loisefeur Deslongscbarnps’s French translation, for which 
the Commentary of Raghavananda has now and then been 
used aloug with Kulluka’s gloss. Kulluka states in the' pre¬ 
face to his work, that he compiled it in Benares, whilst Bengal 
was his native country. His countryman Raghunandana 
is the earliest author with a known date who quotes 
Kulluka, whereas Jimutavahana, who lived before Raghu¬ 
nandana, does not quote Kulluka, but his predecessor 
Govindaraja. Kulluka’s epoch therefore would fall between 
the early part of the 16th century, when Raghunandana 


1 t ^ 

fsTcom ;i 

2 Thus iu in. 16, he interprets the genitive forms occurring in this 
<?lokaas genitivi oriffinh, denoting descendants of Gautama, Caunaka, and 
Bhrigu, instead of recognizing the correctness of the interpretation 
adopted by all the other commentators, that they contain tne names of 
law authors, who arc referred to as authorities by Mann. See P. von 
Bradke on the Manava Griliyasutra. Journ. Germ. O. S.. vol. xxxvi. 
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flourished, and whatever date may be assigned to Jhnuta- Lectuiu-; 
valiana. He could hardly have lived before the 15th century. I- 

Raghunandana lias been sometimes identified with Ragha- 
vananda or Ramananda, the author of a valuable Commen- nanda. " 
biry on the Manu-smriti, called Manvarthachandrika. 
dhe remote likeness of thenames is however the only founda¬ 
tion tor this hypothesis. This commentator has generally 
fol lowed Kulluka,blit withoutcopying his remarks slavish 1}% 
hisownobservations being sometimes very useful. In several 
places he refers to Govindaraja and Medhatithi as well, 
and in the beginning of his Commentary 1 he states that it is 
based on the works of Kulluka, Narayana, Govindaraja, and 
Medhatithi. By reversing this arrangement the order is 
received in which these men seem to have succeeded one 
another in point of time, and Raghavananda’s statement 
may be taken to corroborate the correctness of the chrono¬ 
logical arrangement proposed above. If Kulluka cannot 
jo referred to an earlier period than the 15th. century, his 
successor Raghavananda may be supposed to belong to the 
10th century. The fact that Raghavananda quotes Ciila- 
pani points likewise to the 16th century as the terminus ct 
<?uo lor the composition of his Commentary. The lower 
limit of the composition of Raghavananda’s work falls within 
the year 1650, which is about the age of the oldest existing 

MS. of it. 2 

An anonymous Kashmirian Commentary is found in aA Kash- 
birch-bark MS. written in the Carada character of the Code Commen- 
of Manu, and may therefore be conjectured to be at least tary. 
two hundred years old. 3 It is very brief, and seems to 
follow Kulluka in many places, but it is equally possible 
that the glosses in question may have been derived in each . 

'vork from a common source, e.cj. from Govindaraja’s 
Commentary, with which the Kashmirian Commentary 
Agrees characteristically in the arrangement of Manu, Till. 

182—184. 


Nandanacharya’s Commentary called NandinT, which ex- Nandana- 
dains selected Clokas onl} T , seems a valuable though modern char - va ' 

“ ’ It was composed no doubt by a native of South 


work. 


1 This passage lias been printed 
p. 120. 


in Dr. Burneirs 


Tanjorc Catalogue, 


“ ibid. In the Deccan College. Puna, I have seen another MS. of 
j;V 8 work, recently purchased for Government by Mr. Bhandarkar, which 
likewi.se is two hundred years old at least. 

BuhJer, Kashmir Report, pp. 30, xxiii. 
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Lkctuue 

I. 


Importance 
uf these 
works. 


Mitakshara 


India, as all the hitherto known MSS. of it have been 
written in South India and agree characteristically in the 
choice of readings with other South Indian MSS. 1 

There is thus a continuous series of Commentaries of the 
Code of Manu from Medhatithi in the 8th or 9th century 
down to modern times. The importance of these works for the 
history of Hindu Law and for a proper interpretation of the 
Code of Manu is obvious. Manu was looked upon as the 
first of legislators. The authors of compilations on law are 
constantly appealing to his enunciations, and in the con¬ 
structions which they put on them they were naturally 
guided by the opinion of the authoritative Commenta¬ 
tors. These learned men no doubt have twisted the 
sayings of Manu very much in a great many cases in 
order to make his ordinances agree with the usages of their 
own time and with the statements of other legislators. 
European Sanskrit Scholars will therefore not accept their 
interpretations without testing them. But the opinions 
of each one Commentator maybe checked by consulting the 
works of his brethren, and the recovery of the sources 
of Ivulluka and of so many old Commentaries generally, 
ha3 placed the interpretation of the Code of Manu on an 
entirely new basis. 

Next to the Code of Manu, the Yajnavalkya-smriti 
appears to have received the largest share of attention on 
the part of the mediaeval law-writers. Three of the Com¬ 
mentaries they wrote on it are now in existence, and a 
fourth, composed by Vigvarupa, must have furnished in 
a great measure the basis of the best known and most 
important work in the whole department of Hindu Law.' 2 
I am referring, of course, to the celebrated Iliju Mitakshara 
Tika or Riju Sammitakshara or Pramitaksham or Mita¬ 
kshara simply, 3 a Commentary on the Yajnavalkya-smriti, 
composed by the ascetic Yijnane^vara of Kalyanapura 
in the Nizam’s dominions towards the end of the 11th 
or beginning of the 12th century. He was a contem¬ 
porary of King Vikramanka, whose reign falls between 


1 I am referring 1 to certain Grantlia and Telugu MSS. collated by 
the late Dr. Burnell, wlio was so kind as to allow me the use of his col¬ 
lations. 

- See Mitfiksh. (Sanskrit text) Introd. , Itajkumar Sarvadhikari’s 
Tagore Lectures, pp. 867, 384. 

3 These various designations have been collected from several old 
MSS. of the Mitakshara in Rombay, Puna and Benares. 
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the years 1070—1127 A. D. 1 The Mitakshara has early Lectuhe 
become the standard work on law in the greater part of 
India, and its influence on the administration of justice 
has been increased under British rule through the medium 
of Colebrooke’s translation of the section on Inheritance. 

This section comprises only a 14th or 15th part of the 
whole of the Mitakshara, which is a very ample composi¬ 
tion standing ou a par with the old Bhashyas, though it is 
designed as a Vivriti or Tika in the Colophons. Colebrooke’s 
translation, a masterpiece in its own time, shares to a 
certain extent the fate of Sir William Jones’s translation 
ot Manu and of other productions of the same age, which 
have become antiquated by the progress of Sanskrit 
studies. It contains a number of inaccuracies and mistakes, 
which, however slight in themselves, must not be left 
unnoticed in the course of these Lectures, on account of 
their important bearing on divers controverted points in 
Hindu Law. The Sanskrit text of the Mitakshara has 
been frequently printed in India, the new Bombay edition 
of 1882 being the best, though it is by no means free from 
mistakes. 

The Cilahara King Apararka or Aparaditya, who reigned Apnrarka. 
over the Konkan in the 12th century, 2 wrote a Bhashya 
°u the Yajnavalkya-smriti, which, though less renowned 
than the Mitakshara, is frequently quoted in subsequent 
Digests, such as the Smritichandrika, Chaturvargachinta- 
mani, Madanaparijata, Dattakaimmfunsa, Viyadataudava, 
Sarasvatlvilasa and other standard works composed in 
divers parts of India. This Commentary is equal or superior 
in bulk to the Mitakshara, and far richer than the latter 
Work in quotations from lost Smritis. Apnrarka’s views 
often agree closely with those held by ’Vijnanegvara, and 
the fact that he never mentions the Mitakshara by name, 
has been explained as a result of Indian etiquette, which 
does not allow a royal author to notice expressly the 
opinions of another sovereign’s servant by name. It seems 
more probable, however, that both writers drew from a 
common source. For it is quite doubtful whether Apa- 
Tarka knew the Mitakshara as he may have been for some 
time contemporaneous with VijnaneQvara, 3 and as he 

1 West & Biihler. 15*17. 

~ Rubier, Kashmir Report, 52 ; West Sc Rubier, IS. 

^ Recent researches have shown that two Aparadityas must have 
reigned in the 12th century, and that the commentary of the Yitjua* 
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Lecture frequently differs from the latter work about the choice 

__ , readings in the texts of Yajnavalkya, and occasionally 

on questions of principle too. Certain opinions, which 
have been viewed as peculiar to the Bengal School, may he 
traced to Apararka’s Commentary, or to the lost writings 
of his predecessors. 

Cufapani. Several instances of this special agreement of the Bengal 
writers with Apararka may be found in Culapaui’s Commen¬ 
tary of the Yaj navalkya-smriti called^Dlpaltalika. This 
brief work of a Bengal writer, which is similar in kind to 
Naray ana's gloss of the Manu-smriti, is decidedly more 
recent than the other Commentaries, but it can hardly 
be termed a modern work, as has been done by Colebrooke. 
It is quoted by Raghunandana, who flourished about the 
commencement of the 16th century. 

Vi<,A , ei’\am. Nothing tends bettor to illustrate the high esteem in 
which the Mitakshara was held than the fact, that although 
a Commentary itself, it was repeatedly commented on by 
eminent Pandits. Vigveovara-bhatta wrote by order of 
King Madanapala, son of Sadharana, his valuable Commen- 
1 ary called Subodhini or MitSkshara-tlka SubodhinI or 
Yigve^var! which is an independent work rather than a 
Commentary, as it dwells at much length on some difficult 
passages in the Mitakshara, leaving totally out of sight 
mostothers. After having written the Subodhini, ViQve<;vara 
compiled another work on law called Madanaparijata, 1 
which may be advantageously used to supplement the 
Subodhini. King Madanapala, the patron of Viyvec;vara, 
reigned in KSshtha, which was situated to the north of 
Delhi, on the banks of the Jumna. 2 Me is the reputed 
author himself of a law Digest, called SmritikaumudI, 
which treats of Achara (religious law) only, and of the 
Mahamava, which is quoted in the SmritikaumudI. As 
however the author of the latter work refers to the 
Madanaparijata as to a production of his own, it has been 
argued with justice that the SmritikaumudI too must 
have been composed by Vi^vegvara and not by Madana¬ 
pala himself. 3 The same remark applies to Madanapala’s 


valkya-smpiti was probably composed by the earlier one of the two. one of 
who-e grants is dated A. D. 1138. See Sivaji, Journ Bomb ftr It a* 
Soc.. 1882. AS - 


1 This work contains u reference to the Subodhini. 

2 See the introductory stanzas to the Madanaparijata minted in Pm 
fessor Aufrcchts Catalogue of the Bodleian Library p *>; i 

9 See ibid. ~ • 
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alleged restoration of Medhatithi’s Commentary. Madana- Lectuhe 
pala’s date is referred to the 14th century by Colebrooke, L 
to the 15th century by Dr. Burnell, and to the 12th cen- 
tury by Bajkumar Sarvadhikari. The last of these three 
dates cannot be correct, as Vicjvecjvara mentions among his 
sources the Smritichandrika and Hemadri’s Digest, both of 
which works were composed in the 13th century in South 
India, far away from the native country of V i<;ve<jvara. 

Besides, the writings of Vi<jye<;vara, as far as my present 
researches go, are not distinctly alluded to by any earlier 
writer than by Raglmnanclana, who, as mentioned before, 
lived in the early part of the 16th century. 1 2 

One out of the many modern writers who have made Nnnda- 
use of the writings of Vic; vet; vara is Nandapaiulita, the son of pa - lt:l - 
Ramapandita, a Dharmadhikari of Benares. His numerous 
productions include a Commentary on the Mitaksbara called 
Pramitakshara or Pratxtakshara. A fragment of this 
work, consisting of about two-thirds of the first Adhyaya, 

I have seen in the private library of the learned and able 
Librarian of the Sanskrit College in Benares, Pandit Duncli- 
raj Dharmadhikari, who is ninth in descent from Nanda- 
pandita. Very likely this work was never finished. 

The Balambhatta-tika or Lakshnn-vyakhyana or Mita- Baiam- 
kshara-tika Bfilambhattl was either actually composed by a lj '>atta. 
lady, called Lakshmldevl, whose family name was Paya- 
gunde, or was attributed to her by courtesy. In the former 
case, the name of Balambhatta would have to be taken for 
her iiom de plume? In the latter case it might be identified 
with the name of her son Balakrishna. 3 Professor Aufrecht 
thinks this work to have been composed in the latter half 
of the 18th century. 4 It cannot certainly be much older 
than this, as it contains references to the \ inuni trod ay a, 
Nirnayasindhu, VaijayantI and other works composed in 
the first half of the 17th century. The terminus ad quern 
is furnished by a good Benares MS. written in A.D. 1782. 


1 Several writers, in discussing the question of Mad an ap a la's date, have 
^ade indiscriminate use of all references anywhere found to a work 
called Parijata. This title is, however, common to several works, anil it 
will be shown in its place that, c.g.. a quotation from the Parijata in the 
v iramitrodaya cannot be traced to the Madaua-parijata. 

2 West & liuhler, p. 17. 

3 This, and not ISalakrishna as in the MSS. consulted by Professor 
Aufrecht and ltajkumnr Sarvadhikari (Lectures 40b), is the proper spell* 
pig of this name. See too F. E. Hall’s Index, p. 175. 

* Catalogue of the Bodleian Library, p. 2(12. 
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Lecture The Vishnu-smriti appears to have been the subject of 
h much comment among those learned in Sanskrit Law, but 
V ii' iv um' we have no means of knowing the contents ot early Com- 
men ^. ar j es on j t exce pfc through the medium of the quotations 
from them in Nandapandita’s well-known Commentary, the 
Vaijayanti. It was composed in 1022, and must have been 
one of tire last productions of its fertile author, as it con¬ 
tains references to three of his previous works, theDattaka- 
mxmamsa and the two Commentaries on the Mitakshara and 
Parac;ara-smriti. 1 Extracts from the Yaijayanti, together 
with the text of the Vishnu-smriti, have been published by 
myself in the Bibliotheca Inclica (1881). The Vaijayantl 
has been deservedly designed by Colebrooke as a very 
excellent and copious work, which might serve like the 
Mitakshara as a body or Digest of law. 

Com men- Tiro Para$ara-smriti has been early commented upon by 

ra!%ara. no less a person than the celebrated Madhava, surnamed 
Vidyaranya, the Prime Minister of King Bukka, of Vijaya- 
nagara in the Dekhan, in the latter half of the 14th 
century. 2 His work, however, can hardly be called a mere 
Commentary, as far as Civil Law is concerned, as the 
Avhole extensive section on the administration of justice 
has been introduced in the gloss on one verse of Paragara 
treating incidentally of the duties of the kingly caste. In 
the section on Inheritance, which has been translated 
into English by Dr. Burnell, 3 Madhava has closely followed 
the Mitakshara. Another Commentary on the Paratjara- 
smriti was composed by Nandapandita. But copious as this 
work is, the section on Civil Law is extremely brief and 
insignificant. 

Common- Among the few remaining old Commentaries of Smriti 
^jnstamha w°vks, Haradatta’s gloss on the Apastambya Dharmasutra, 
anOOmua-called Ujjvala, and his gloss on the Gautama-smriti, called 
ma> Gautamiya Mitakshara, are perhaps the most important. 

These two Works come up to the true notion of a Com¬ 
mentary in a higher degree perhaps than any of the 
works hitherto noticed, a philologically exact interpretation 
of his texts being all that Haradatta had in view. This 
author was a native of Southern India. His date is 


1 It is curious to note, however, that the Dattakamimamsa in its turn * 
contains a reference to tho Vaijayantl. Could both works have been 
composed at the same time ? 

- See Dr. Burnell s Duyavibhaga, and Rajkumar Sarvadhikari, 8G2—3GG. 

3 Dayavibhaga ; 1868. 
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uncertain, except so far that he cannot have flourished later Lecture 
than the end of the 16th century. 1 I. 

1 have dwelt thus long on the Commentaries, because '— 

they possess quite a special value and interest to the oflhTcom- 
historical student of Hindu Law, as being indispen- mentaries! 
sable guides to a real understanding of the contents of 
tbe iSmritis, and as being the sources of most of the doctrines 
contained in the systematic works on law. 

Ihe Digests and some of the leading Commentaries are Schools of 
generally considered to belong to five distinct Schools of Law, Law ‘ 
three in the north and two in the south of India. The 
Motion ot Indian Schools of Law has been objected to on 
general grounds, but these objections have been so well 
ieluted by former Tagore Law Professors 2 that I have 
nothing to add to their arguments. The only question in 
opinion is, whether there are not far more than five 
1 c fi°ols of Law. I think there are, and as an instance of 
f'. orther local centre of Hindu Jurisprudence besides 
chose five, I may mention the town and district of Dowla- 
cabad in the Nizam’s dominions. 

K 0 ** ^ ie oldest and amplest South Indian Digests, Hemadri. 

emadris Chaturvargachintamani, which is now in course 
0 publication in Calcutta in the Bibliotheca Indica , was 
composed by the Prime Minister of Mahadeva, a native 
>|ug of Dowlatabad. Bhao Daji, in his valuable paper on 
ouiadri s writings, 3 refers his date to the end of the 12th 
a ud beginning of the 13th century, and he certainly 
cannot have lived before that time, as he quotes Apararka, 
a Wl ‘iter of the 12th century. 4 Hemadri is frequently 
Quoted in his turn on questions both of religious and 
0 civil law in the Madanaparijata, Dvaityanirnaya, Vaijay- 
anti, Nirnayasindhu, Samskarakaustubha and other works, 
^u ppears, how ever, that the section on Civil Law, which 

Sen i\ U ,°*4 the Gautamiya Mitiikshara is writ* cu A.D. 1697~ 

6tat ^ at- ajendralala Mitra’s Bikaner Catalogue, 3!>0. Professor JHihler 
bv -'itiamipia (begiuniug of 17tli century) to be the earliest author 
t&nir TT Haradatta is quoted. V. N. Maudlik (Hindu Law, 3S6 note) 

'Vork * ara ^atta’ s quoted by far earlier writers. However, Haradatta’s 

. s .’ 8a y the least, had not attained notoriety in the times of the 
A , .mebandrika (13th century), a passage from a Bhashya on the 

II-i j 111 ^ ,a ' s utras being quoted in that work, which canuot be found in 
Uaradatta’s Ujjvnla. - 

Lectt |; D. Banerjee’s Stridhan, pp. C, 7 ; Rajkumar Sarvadhikari's 

4 'Journal Bomb. Dr. K. A. S. IX, 16S-161. 
l°gue r j?r eU ^^ ace9 ^ emat * ri a ^out 1250 A. D. See Tanjore Cata- 
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Lecture has not yet been published, is far less copious than the 
1 other portions of his work. 

Daiapati, After Mohammedan rule had been established in the 
country, the study of Hindu Law did not therefore become 
extinct, and in the 16th century we find! Daiapati, one of the 
minister's of the well-known Nizam Shah dynasty of 
Ahmednasrar, writing an enormous Digest of Law called 

0*0 o 

Nrisinhaprasada. This title appears to have been derived 
from the name of Nrisinha, who composed the Prayoga- 
parijata. The Nrisinhaprasada consists of twelve sections 
called Saras, which may be fitly compared to the twelve 
Uddyotas of Madanasinhadeva and to the more famous 
twelve Mayukhas composed by Nrlakantha in the 17th 
century. Civil Law (Vyavahara) is treated in the fifth Sara. 
A complete old MS. of the Nrisinhaprasada 1 is preserved 
in the Sanskrit College Library, Benares. The last part 
of the introduction 2 runs as follows:— 

g n 

A 

*JKT t qfaiT II 

quiflr I 

gg*i: qrr^rDi^q: n 

- 


1 Two MSS. containing the (6th or) Dana and (the 10th or) Canti 
Saras are preserved in the Maharaja of Bikaner's Library. See Dr. 
Raj( ndralala Mitra’e Catalogue, pp. 429-430. 

2 The preceding part of the introduction, which is composed in the 
Cardulavikridita metre, unfortunately is not correctly given in the 
Benares MS. The general contents of the historical portion appear to 
be as follows:—The reduction of Devagiri (Dcogiri, afterwards called 
Dowl&tabad, see Hamilton's Hindustan II. 148 ; Hunter's Gazetteer, s. v. 
Dowlatabad) under the rule of the Emperor (Ala-ud-din ?) of Delhi in 
the times of King Rama (Ramadeva. 1306 A. D. ?) and the subsequent 
rise of the Nizam Shall dynasty is briefly recorded in one stanza. It is 
followed by several stanzas extolling ** Nizam Shah, the son of the ruler 

Neba” H *W) in a rather extrava¬ 

gant style. Then the author and his work are introduced. The former 
is designed as a scion of the Bharadviija Gotra of Brahmans, as 
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“ The (Dalapati) wlio governs the empire of Nizam Shah 
writes the Nrisinhaprasada in order to show forth the law. 
Though the Prayogaparijata and other books are in exist¬ 
ence, let a man versed in science look in this book too for 
further information. In this work, the Nrisinhaprasada, 
twelve Saras are proclaimed, equal to the twelve (rays of 
the) sun. The Sara on sacraments is the first, the Sara 
treating of daily ceremonies is the second, the Sara on 
Crfiddhas is the third, the one recording the proper times 
lor ceremonies is the fourth, the fifth relates to Civil 
-Law” etc. The following Saras treat of, sixth, Prciyag- 
chitta. Penances ; seventh, Karraavipdht, Transmigration ; 
eighth, Vrata, Religious Vows; ninth, Dana, Religious 
Gifts ; tenth, Canti, Propitiatory Rites ; eleventh, Tirtha , 
Places of Pilgrimage; twelfth, Devapratishthd, Consecra¬ 
tion of Idols. 

Todarananda's Saukshyas furnish another instance of a 
Ligest which does not find a suitable place in any of the 
traditional five Schools of Indian Law. An old MS., 
"written in A. D. 1581, of the first section of the Vyava- 
haraSaukshya, containing the chapter on Civil Procedure and 
the Law of Evidence, has recently turned up in Delhi, and 
18 now preserved in the Deccan College, Puna. 1 The intro¬ 
ductory remarks show that Todarananda is the same man 
as Todaramalla, the able and powerful Hindu Minister of 


“ the manager of the whole affairs of Neba 

(°r of the Neba family) ” and as the noble Daliidhigtrara. 

Naib is a Mohammedan title, but the Neba or Naib here referred to seems 
0 be Mullik Naib Nizam-ool-inoolk Bheiry, as Ferishta calls him. the 
lather of Nizam Shah, the founder of the Nizam Shah dynasty (see 
ri «>(£8*8 Ferishta III. 189). If one of the subsequent Nizam Shahs was 
ttieant, one might think <\g. of Boorlian Nizam Shah II., Bahadur Nizam 
!: V a h, or another of the Nizam Shahs reigning towards the. end of the 
. bth century, and might identify the Emperor of Delhi mentioned in this 
introduction' with Akbar. See Ferishta III, pp. 2S2-J20. But the 
cnares MS. is over 300 years old, the Nrisinhaprasada is quoted as an 
authority in the Cudra Kamalakara about the commencement of the 17th 
( entury^ and all circumstantial evidence points to the first Nizam Shah 
heiug the person here meant. His father was by descent a Brahman, 
51 . . it is no matter of surprise, therefore, to find a learned Brahman 
m uiister in his sorvice. As regards the word Daladhigvara, it is synonymous 
Dalapati, which is the author’s name as given in the colophons, 
‘dapati (Dalavay in South Indian inscriptions) usually is a title, 
^pecially in Bengal, but it occurs as the proper name of a king of 
.^adha in Jubbulpore in an old Sanskrit inscription. See F. E. Hall in the 
Journal of the A. O. S. VII. pp. 1-23. 

, , -^iSS. of the A'char a. Frayagohitta, Cuddhi and several other Sau- 
diyas of Todarananda exist in the Maharaja of Bikaner’s Library. 
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Lecture the Mogul Emperor Akbar (155G-1G05). It fits in with the 
conciliating spirit of Akbar’s general policy that one of 
the most influential men of his court compiled a bulky 
Sanskrit work on Hindu Law. 

The Five Turning to those Five Schools of Indian Law which were 
Schools of already known to Colebrooke, I may observe generally that 
all the principal works but few of the minor ones have now 
been translated into English. It is highly desirable that 
the materials on which Judges are expected to form their 
opinion about different points in Sanskrit Law should be 
speedily completed by placing in their hands translations of 
all Sanskrit treatises of any importance. 

Benares’ The dates of most of these works are sufficiently ascer- 
Mithiia.' tained by this time. As regards the law - books pre¬ 
valent in the Bombay Presidency, I may refer you to 
the exhaustive treatment of the subject in the intro¬ 
duction to the forthcoming third edition of Messrs. 
West and Buhler’s Digest. The two principal authorities 
of the Benares School, the Mitakshara and Viramitrodaya, 
are included among the law-books current in Western India. 
The Mitliila authorities have received an ample discussion 
in the Preface to P. C. Tagore’s Vivadachintamani and in 
Kajkumar Sarvadhikari’s Tagore Law Lectures. 

Madras A signal advance has been recently made in the study of 
Digest, the Madras authorities, all the five standard works current 
in that Presidency having now become accessible through 
the medium of English translations. The Mitakshara and 
Madhavlya Commentaries have been referred to before. 
Devannabhatta’s Smritichandrika has been translated in 
1867 by Krishnaswamy Iyer, Varadaraja’s Vyavahara- 
nirnaya in 1872 by Dr. Burnell, and Kuclradeva’s Saras- 
vatlvilasa in 1881 by Mr. Foulkes, who has published 
the Sanskrit text of that work at the same time. 
The Dayabhaga from the Smritichandrika has been 
published in the original Sanskrit by Bharat Chandra 
Ciromani in Calcutta (1870), but a comparison of this 
edition with three good MSS. has shown that it cannot 
be relied upon everywhere. Devannabhatta’s Smritichan¬ 
drika is remarkable alike for its originality and for its 
early date. Though following the Mitakshara on most 
points of importance, it introduces a great deal of new 
matter as well, as an instance of which I may mention 
the interesting chapter on dominion over Stridhana, and 
quotes many Smriti texts not found in the earlier work. 



Devannabhatta is a Telugu name. 1 The date of the author Lecture 
of the Smritichandrika may be inferred from the fact that 
he quotes Apararka (12th century) and is in his turn 
quoted by Madhava (14th century). He must have lived 
therefore in the 13th century. King Pratapa Rudradeva 
in compiling the Sarasvativilasa has mostly followed the 
Mitakshara and Smritichandrika. However, he does not 
refrain from occasionally taxing the author of the former 
work with inflatedness or stupidity (§ 404). The date 7^“ da - 
of this work has been fixed by Mr. Bo u Ikes at about 1515. 
Varadaraja’s treatise, which appeal’s to have been coin- 
posed in the Tamil country about the end of the 16th 
or beginning of the 17th century, follows the older works 
nearly everywhere, and is more rich in quotations of 
Smriti texts than in independent disquisitions. Both the 
work of Varadaraja and the Dayada<;aglokI, a very 
hrief and modern treatise, have been translated by Dr. 

Burnell. A number of other Digests preserved in South 
Indian Libraries, such as Nrisinha’s Prayogaparijata,* Vai- 
dyanathadikshita’s Smritimuktaphala (written c. 1600), 

King Bhulokamalla Some§vara’s Abhilashitarthachinta- 
niani (c. 1130), King Carabhoji’s Vyavaharapraka^a (begin¬ 
ning of 19th century ) J and others have been noticed and 
briefly described by the same scholar in his valuable cata¬ 
logue of the Tan]ore Palace Library. 

The celebrated Dayabhaga of Jimutavahana, which will 
always occupy one of the foremost ranks in Hindu Law i>a ;V a- 
iiterature, as being not only the leading authority of the blm ga. 
Bengal School, but one of the most striking compositions 
in the whole department of Indian Jurisprudence, can now 
be shown to be an undoubted production of Bengal. 1 his 
appears clearly from the fact that Kamalakara in the \ iva- 
datandava speaks of “ Jimutavahana, Culapani, Smarta- 
Sauda and other eastern (i.e., Bengal) authors . ,J Colebrooke’s 


. 1 Burnell, ibid, p. 133. The spelling Devfnidabhatta is iiointed out as 

incorrect by Dr. Burnell. 

Br. Burnell observes that this work cannot be earlier or later than 
boo ]2th century ; and aa the Smritichandrika is quoted m it, .ho cou- 
Rl ders the 12th century as the lower limit of the composition ot the latter 
^m’k. It has however been pointed out by R. Sarvadhikari (p. *11 *) 
^I’iaiinha quotes Madhava (l 1th century). He, therefore, could haully 
nave flourished before the beginning of the 15th century; nor alter 
tuat time, as an old MS. of the Prayogapfirijata is dated Sarnvat JiJo 
D. 1438). See Dr. R. Mitra’s Bikaner Catalogue, p. 439, 
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Lecture conjecture, that the author of the Dayabhaga might be 
—V_ identical with the founder of the dynasty of Cilahara in 
Western India is no longer tenable since the fabulous cha¬ 
racter of that sovereign, well known as the hero of the 
Buddhist mythical play Nagauanda, has been proved. 1 As 
in the passage quoted before from the Vivadataudava, 
Jimutavahana is mentioned at the head of the Bengal 
authors, he must be the oldest writer ot that School, and not 
only older than his follower Raghunandana, who lived 
about the commencement of the 16th century, but older 
than Culapaui as well, who is quoted by Raghunandana. 
An old MS. of another work composed by Jlmutavdhana, 
the Dharmaratna, is dated A. D. 1495. 2 On the other hand, 
Jimutavahana cannot be referred to an earlier period than 
the 13th century, because he quotes Govindaraja’s Commen¬ 
tary of the Code of Manu, which, as shown before, appears 
to have been written in the 12th century. Nearly all the 
more recent productions of the Bengal School have been 
noticed very fully by Colebrooke and others. 3 4 I have not 
met anywhere however with a reference to a work entitled 
Vivudar- Vivadarnavabhanjana, which apparently belongs to, or has 
thaiijaua. been strongly influenced by, the Bengal School. °It must not 
be confounded with the Vivadabhangarnava of dagannatha, 
though it is a modern work like the latter, and contains 
references to the writings of Raghunandana, Cnkrislma 
1 arkalankara and other modern authors. It seems to be 
the joint production of several writers. 

Works on The two best-known treatises on Adoption, viz ., the 
Adoption. Dattakamimamsa and the Dattakachandrika, have been 
stated by their translator, Mr. Sutherland, to be the 
works of South Indian writers, and this statement has 
been repeated in all the English manuals. It has, however, 
been pointed out before, that Naudapandita, the author of 
the Mimamsa, lived in Benares in the early part of the 
17th century; and the Chandrika, which seems to be the 
earlier work, is most probably the production of a Bengal 
author, calling himself Rubera. 1 This is the author's name 


1 Soe Indraji’s and Telang’s papers on inscriptions of Cilahara kintrs 
Journal Bomb. Branch R. A. S. 1877, p. 5 ; lud. Ant.. 1877, p. ;r.i. ° ’ 

1 Dr. Rajendralala Mitra, Notices of Sanskr. MSS III » oW 

3 See J)r. It. Mit ra ibid^passim, ' 1 

4 If L ; he ^Pinion of eminent Bengal Pandits, Kubera is merely a 
unvi .ir. plume., the author s real name being contained in a verse at the end 


of the book and identical with the name of a Bengal writer of the l«»t 
century. See, too, Mandlik. pp. lxxii— Lvxiv. 
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as given in the MSS. I have seen in the printed edition, Lecturu 
and though Kubera refers to the Sinritiehaudrika, as to a 
former work of his, there is no authority for identifying 
this work Avith the well-known South Indian Compi¬ 
lation of that name. This mistake regarding the native 
country of these writers has proved to be of a rather 
serious nature, as it has caused their compositions to be 
viewed as possessing authority in the Dekhan, though 
such notoriety as now belongs to them in the provinces 
south of the Narmada river lias only come to them in 
consequence of their having been translated into English. 

Among those writers on Adoption, whose authority in the 
South is of long standing, Cankarabliatta of Benares is 
particularly conspicuous. He lived in the second half of 
the 16th century, and Avas the father of the famous Nlla- 
kantha, the author of the Mayuklias. The LaAV of Adop¬ 
tion has been treated by him in a brief but interesting 
chapter ot his extensive work on laAA r , called Dvaityanir- 
tiaya. In the introduction to this Avork he say r s expressly 
that he has followed the established usages of the South. 

Iho text and an English translation of the chapter on 
Adoption have been given by V. N. Mandlik in his Hindu 
Eaw. 1 The highly important passage on the legality of 
adopting a sister’s son had already been pointed out by 
Dr. Burnell in his Tanjore Catalogue (p. 134). It will be 
seen in a subsequent Lecture, how much varicty r of opinion 
exists among the Avriters on Adoption generally, a\id much 
use will be made of that valuable collection of texts on 
Adoption, from seven important works, which has been 
published by P. C. Tagore, the founder of the Tagore 
Lectures. 2 This Avork hitherto has not been translated 
into English, and the Dattakamlmamsa and Dattaka- 
chaudrika have furnished almost exclusively the scanty 
basis on Avhich the modern Law of Adoption has been raised. 

Even in the present imperfect state of our knowledge Two gcnc- 
<>£ the external history of the modern law-books, it will not r . ai f { ue3 ' 
be out of place to discuss two vexed questions connected Avith tK>113 ' 
the internal history of these works, which are fraught with 
peculiar interest to the practical student of Hindu Law. 

The first question concerns the origin of that wide gulf, 

" hich separates the Bengal Avriters from their brethren in cnoe Lc-' 
ad other parts of India. This fact has been pointed out twtcn thc 


I- p. 11, .icq. ; II, p. 51 scq. 


1 


Dattakav’iroinani, Calc,, 1SG7. 
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Lecture long ago by Colebrooke, but ho was not in a position to 
explain it, as he was not acquainted with the date and 

Bengal native country of either Vijnanetjvara or Jimutavahana. 

the* 0 ?! > and * S C ^®' ereu ^ now > and it has become possible to show 

Schools 6 / ^at not only the Mitakshara, but nearly all the really 
ancient Commentaries and Digests of note, were composed 
in the Dekhan. Nor is it difficult to account for this 
fact. It will be seen in the next Lecture, that several of 
the earliest Smritis have originated in the south of India. 
When the era of Commentators arrived, the Dekhan con¬ 
tinued to be a seat of legal learning, and the spread of 
South Indian law-books into Hindustan was favoured by 
the wide sway of powerful South Indian dynasties. Nor 
was there ever a break of tradition in Southern India, 
whereas in most parts of Hindustan Proper the composition 
of law-books seems to have come to a dead stand-still for 
a considerable time after the permanent establishment of 
Mohammedan rule towards the end of the 12th century. 
When at a subsequent period, a revival of Hindu Law 
studies took place in those parts, the works coming from 
the Dekhan maintained their repute, and were used as 
text-books. Thus it has come to pass that King Apararka’s 
Commentary, which may have been brought into Kashmir 
by one of the ambassadors of Apararka, has remained there 
down to this day, almost the only law-book used by the 
Pandits of that country. 1 When in the 14th or 15th cen¬ 
tury, Vicjvegvara of Kashtha near Delhi undertook by 
order of his King, Madanapala, to set forth the doctrines 
of the Hindu Law in two learned works, he began by 
writing a Commentary on the Mitakshara. It is to the 
same King Madanapala that a traditional account, which 
has been quoted before, attributes the merit of having 
recovered the lost Commentary of Medhatithi. Its loss 
may have been due to the raids of the Mohammedans, and 
the foreign country from which he recovered it may have 
been the Dekhan. In the second half of the 16th century, 
when Cankarabhatta, a member of the influential family of 
the Bhattas in Benares, 2 wrote his solution of doubtful 
points (Dvaityanirnaya), he thought fit to declare expressly 
in the introduction to his work that he would take the 
opinions of the southern writers for his guide. 3 The Mita- 


1 Biihler, Kashmir Report, pp. 50-52 2 Mandlik, p. lxxi, 
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kshara was held in such high esteem in Benares that the Lecture 
Native Judges, previous to the establishment of English 
tribunals in that place, asked the Pandits in each arising 
case to consult the Mitakshara. Much the same custom 
appears to prevail in the present day, in Adoption cases at 
least, in the Native States of Rajputana. 1 

The authority attributed to the teaching of the southern Kise of the 
writers accounts for the thorough agreement of the majority 
of the northern Digests with the Mitakshara. But why do 
the Bengal writers differ from the rest ? Most probably, the 
isolation of the BengalSehool is more apparent than real. The 
loss of so many old law-books and of many works quoted in 
the Dayabhaga in particular, renders it impossible to estab¬ 
lish all the intermediate links which must have existed 
between the Bengal doctrines and the teaching of the other 
Schools. Even as it is, some of Jimutavahana’s doctrines 
may be traced to their source in those texts which are so 
strenuously controverted in the Mitakshara, and it is a 
significant fact that he quotes Vijnane^vara’s predecessor 
Vi§varupa, though he never quotes Vijnanegvara himself. 

In the constructions which they put on the texts of Yivjna- 
valkya, the Bengal writers do not seldom concur with 
Apararka. They might have borrowed from him, but it 
seems more likely that both Apararka and the Bengal 
Writers drew from a common source, viz., from the earliest 
Commentaries of the Yajnavalkya-smriti. The Bengal 
doctrines are also in a number of cases identical with those 
held by the Mithila writers, and as Mithila has evidently 
keen one of the oldest seats of legal learning in Northern 
India, the Bengal writers may be supposed to have borrowed 
those doctrines from their Mithila neighbours. Whether 
these various doctrines were shaped into a system by 
Jlmutavahana himself, or by earlier writers, whom he may 
have followed, it is impossible to decide. His system, as a 
"whole, was certainly very much opposed to the Mithila 
system, and even more different from the Mitakshara system, 
dimtitavahana’s Commentators suppose him to be engaged in 
many places in refuting the Mitakshara and the Mithila 
doctrines, though he does not say so expressly. Supposing 


My information in regard to this subject i» mainly derived from 
communications made to mo by a Jeypore Thakur. Kuunar ii'tbi 

puighji of Bay roo. who also gave me an opportunity of assisting at the 

'Tiiil of an interesting Adoption case according to Hindu Law, m the 
Supremo Court of Joypore. 
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Uenares 

School. 


Lecture this assertion to be correct, it is still highly improbable 
that the whole Dayablmga system should have been started 
in opposition to the Mitakshara. It is far more likely, 
considering its generally conservative character, which will 
lie pointed out in the course of these Lectures, that its roots 
reach back into the times before the Mitakshara was 
written. In connection with this subject, I may remind 
you of the old tradition, which dates the growth of Sans¬ 
krit learning in Bengal from the immigration of the five 
Brahmans from Canouj, in the eleventh"century or earlier. 
At that time the Mitakshara could hardly have been written 
or obtained ascendency in India, but the opposite systems 
of earlier writers could. 

The ability and skill displayed by the Bengal writers in 
maintaining and developing their own system must soon 
have rendered them formidable opponents to the adherents 
of the Mitakshara in Benares, between which city and the 
province of Bengal a lively intercourse may be supposed 
to have . existed. Accordingly, the standard writers of 
Benares in the 17th century, such as Mitramicpa, Kamala- 
kara, Nandapandita and others may be seen constantly 
engaged in refuting the opinions of Jimutavahana, Culapani, 
Raghunandana and of the eastern or Bengal writers (pra- 
chyah, gauddk) generally, not only on questions of Inherit¬ 
ance, but on other topics as well. 1 It is true that their 
general hostility to the Bengal School has not prevented 
these Benares writers from tacitly adopting their views 
in some instances, and they occasionally express their dis¬ 
tinct disavowal of this or that Mitakshara" doctrine. But 
such cases are comparatively rare, and it is a significant 
fact that the works of Nandapandita, who differs more 
strongly from the Mitakshara than any of his brethren, do 
not seem to have acquired any authority outside of Benares,' 
whilst Kamalakara and Mitrami^ra, though writing in the 
North, became authorities in the country of the Mahrattas 


1 As an instance of the strong- language used by these writers in 
controverting the opinions of the Bengal authorities, it may be mentioned 
that Kamalakara in the Viviidatandava speaks of a certain doctrine, 
held in the Bengal School as being “ an absurd opinion originating in' 

aversion to the Mitakshara ” (fflfTTWTTST^iIai ) Nevertheless. 

the Benares works exhibit in some of their doctrines the influence of the 
R.n gal School, as will bo noticed in the course of these lectures; and 
where they differ from the Mitakshara, their authors are perfectly 
frank in avowing their dissent. 
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V \ * » f . 

strong presumption in favour of the practical nature of these 
works. On the other hand, it ifj'out of the question .to 
compare them in any way to .the law-codes of modern 
Europe. They rqay be .said |o find tneir counterpart, to 
a certain extent, in the .scientific treatises' oh Jurispru¬ 
dence, which in some European countries are constantly 
quoted in judicial decisions, and lia\;e .influenced the deci¬ 
sions of the Courts and Legislation very considerably.' In the 
same way, whenever a'knotty point of law presented itself 
or solution in an Indian Coqtt, the Judges would consult the 
» anskrit treatises either themselves or through the medium 
0 the Pandits. The technical language of these works, 
and the many subtle add sophistic disquisitions and 
1> ulosophical, grammatical or other theoretical speculations 
embodied in them, have been pointed out as proving the 
essentially speculative and unpractical nature of the 
™*nt treatises. But it should be borne in mind that 
tne Dharmayastris or persons versed in Sanskrit Law who 
composed these works did not write them for Europeans, 
)u ^ other Dharma§astris. Their readers were learned 
enough to understand and appreciate their ingenious dis¬ 
quisitions, and sufficiently experienced to distinguish the 
genuine legal rules contained in these works from what was 
incapable of being enforced as law. This became different, 
when the administration of the old Indian Law was placed 
with European Judges, whose knowledge of the subject 
"vvas, as a rule, confined to the scanty information to be 
derived from a few translations. Besides, Europeans were 
naturally prone at first to take the -Sanskrit treatises for 
-aw-codes in the European sense of the term,- instead of 
using them with caution and checking them by' constant 
reference to customary law.- Many of the errors and 
misapprehensions which had thus arisen in the* early times 
ol British rule, have since been removed. The customary 
law of the country has been given its due weight, and 
admirable collections of customs have* been brought toge¬ 
ther in different parts of th& Peninsula. But the task of 
understanding a whole fabric of ancient law, such as the 
Sanskrit Law of India, cannot be accomplished in a day, 
and much more patient absorption in the habits of mind 
and expression of the Sanskrit lawyers, and a careful 
investigation of all their compositions will be required 
before a full insight into the nature and history of . Sanskrit 
Law can be obtained. - 


Lectube 

i. 


misTfy 



LECTURE II. 


NEW MATERIALS FOR A HISTORICAL STUDY OF HINDU LAW. 


2 . THE PRINCIPAL SMRITIS. 


Smriti and Smiitis. I he other sources of law — Puranas —— The Veda_Cus¬ 

tomary law- Administration of justice in the Native Courts —The Smriti- 
chandrika on local usage — References to custom in the Smritis — im¬ 
portance of the Smritis—Receut progress of their study — The Dharma- 
sutras—Apastamba — Baudhayana, Vasishtha, Gautama/ Vishnu — Where 
composed-Constitution and activity of the Schools — Relation to the Vedas 
Rise of the metrical Sinritis — Their posteriority to the Dharmasiitras — 
\arious opinions regarding the age of Manu-M ami’s reputation as a legislator 
Different recensions of his Code — Archaic character of its laws —Com¬ 
mentaries Brihospnti and Katyayana - Introduction toNarada - Burmese 
law-books — J he Manavas — Sources of Manu — Yajnavalkya — Narada. 


SmH.L and lN the T resenfc lecture I propose to examine the new 
materials which have recently come to light for a critical 
study of the principal law-codcs of ancient India. These 
works, as you are aware, are usually called Smritis, and 
as a body are called by the collective name of Smriti 
or recollection, tradition. The Smriti has long been consi¬ 
dered as the principal source of the sacred law (Dharma), 
and is viewed in that light by the Pandits even now’ 
though as regards Civil Law it has been entirely superseded 
since; the last century by the teaching of the Commentaries 
and Digests. The Digest of Jagannatha, which was com¬ 
posed at the desire of Sir W. Jones in the second half of 
the last century, terminates the series of authoritative 
Digests recognized by the Courts. Down to the time of 
Jagannatha, however, any learned Pandit might propose 
a new Vyavastha or adjustment of contradictory passages 
in different codes of law, and set forth his opinions in a 
new composition, which in course of time might become a 
work of authority. 
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sonvl’A fc I ie , Principal, was not the only. Lecture 

souice of law in the eyes ot the Indian Jurists, Whenever ■ n. 

• 11ey were able to adduce a Vedic text in support of a — 
proposition, they were sure to do so, and it was an estab 1 1,6otlie * 
fished principle with them that a Smriti text even is over- &T 
mled, m case it is opposed to a text from the Yeda. The 
< -Practice °f eminently virtuous men (Cishtas) was consi- 
> ere • m S , a an d local usage as a fourth source of the 
iaw ‘ , ie Buranas were also frequently viewed in the 
same light. All these sources of the law are already men- 
‘ 0I ; c ; i 1 m ^he earliest Smritis themselves, which shows 
T ,a " 10 composition ot law-books must have begun at a 
vei > eauy period, long before the'oldest specimens now 
extant ot this class of works were written. Before, treat- 
mg the history of the Smritis in detail, it will be neces- 
■ai \ o enter into a brief discussion of the relative import- 
ance ol the dtvers materials on which both the Digests and 
the bmnti.s themselves profess to be founded. 

or, 1 1 - . a ^ as from tlie first were hardly recognized as Puranas. 

equal m importance to the other sources of the law, 1 and 

„ ^ lav . e ^ V ?, r attained the same authority as the Smritis 
m .„j ardB Civil Law, but they are quoted a great deal on 
.. i ions legardmg religious ceremonies, pious donations 
Ariel other religious subjects, including adoption. The bulk 
e !' 0 ^' exis ting Puranas is not allowed a considerable 
antiquity by contemporary Sanskrit scholars. The fact that 
i e ! s ar . K third books of the Yajnay&lkya-smrifci should 
a\ e yen incorporated in the Garuda-Purana, and the second 
’po v m the Agni-Purana, 2 is characteristic of the general 
posteriority of the Puranas Rs’ they now stand 'to the 
!‘ s * . ^ ie in the theory of the Brahmanical Ve 

C ^?° i * s ^ )e £° un ^in-head of the sacred law. It has 
existed from eternity, and is also called Brahman, because 
- is a direct emanation from Brahman, the universal 
fm! ‘ s seen P resei ‘tly, however, that the influ- 

of f r t , ^ Poetically speaking, on the growth 
^ mlian Law has been very slight, because these religious 
( ~,. vS contain very little indeed about worldly matters, 
inose traditional sources of the law which. remain, 

clasJof mentioned byGuuUina (XI. 19) ns f lic last 

V Biihlcr IttfLl^ A ' 1,aStamba ' 
pp* Stenzler’s Preface to bis Yfynavnlkya ; V. X ilandlik^ 


^ T eda. 
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NEW MATERIALS FOR HISTORICAL STUDY OF HINDU LAW. 


Lecture viz., the practice of holy men and local custom, on the one 
IL hand, and the Smriti on the other hand, have no doubt 
been the principal agents in the growth of Sanskrit Law, 
but which was the more important of the two ? Wherever 
written laws exist, they will speedily get the better of 
mere customs never reduced to writing. As regards 
India, the general ascendency of the written law as laid 
down in the Sanskrit treatises has never been doubted 
till very recently. Now-a-days, however, as hinted in 
the last Lecture, a belief seems to be springing up 
that the Sanskrit Law is really applicable, in Southern 
India particularly, to a small minority of the inhabitants 
only, the bulk of the people having always been 
guided by customary law alone. In order to treat this 
question fully, it would be necessary to examine first the 
relation of modern custom to written law, and then the 
part formerly played by customary law in Lidia, and the 
way in which it is referred to in the early legal literature 
of India. Now, as regards the relation of customary to 
written law in modern India, it is a very difficult question, 
which does not enter into the province of the historical 
student of Hindu Law, and can only be decided by those 
who have had special opportunities of observing Indian 
life and manners in all parts of the Peninsula. I would 
only observe that what might have been possible in the 
early times of the British administration may prove 
imposssible now, after both the legislation and custom itself 
has been remodelled by a century of judicial decisions. 1 

But neither is there sufficient reason for questioning the 
wisdom of those who have established the principles on 
Courts. 1 *' 6 which the administration of law to the Hindus has been 
based ever since. It has been shown in the first Lecture 
that the Sanskrit Digests and Commentaries were composed 
by men of rank and influence, and that the legal rules 
contained in them must have corresponded to the laws 
actually enforced in the Native Courts of Justice. It is quite 
true that before the establishment of British rule in India 
customary law used to be given more weight in deciding 
law-suits than the Mitakshara, Dayabhaga or any other 
Digest. Most quarrels did not come within the cognisance 
of the Courts at all, but were decided by private arbitra- 


A 3 minis¬ 
tration of 
Justice in 


1 Sec the lucid discussion of this whole question in Mr. Mayne’s 
Hindu Law and Usage. J 
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tion. This has been pointed out by competent English Lecture 
observers of Indian life, and the same result may be n - 
gathered from an impartial study of the Indian law-books, 

.ancient and modern. 1 Orientals do not like public tribunals 
to meddle with their private affairs, and there were excel¬ 
lent reasons for this natural aversion in India, as the 
Native Courts, and not infrequently the Rajahs themselves, 
were excessively corruptible. As therefore the public 
Courts had far less legal business to transact than the 
Panchayats and other private tribunals established ad hoc, 
it was but natural that customary law should have played 
a more prominent part in those times than written law. 

This was changed under British rule so far that custom in 
order to acquire the force of law must be proved to be 
continuous and ancient. But within these limits the valid¬ 
ity of custom has been recognized to the fullest extent 
in the Courts. 2 , They would not, and could not, assign an 
inferior position to written law on principle. By doing so 
everything would have been made indistinct, aud the con¬ 
fusion, which appears to have existed before the establish¬ 
ment of British Courts in India, would have become worse 
confoupded. \ 

But, it has been argued, do not the authors of the The 
Sanskrit Law-books themselves refey to custom as some- fhamirika. 
thing distinct from and superior to their own rules ? To on local 
this assertion it may. be replied that both the modern usage - 
works and the Smritis allude to custom very often, 
but without acknowledging its validity in any case 
where it is opposed to written law. Thus, to begin with 
the modern works, the Smritichandrika contains a whole 
chapter on local usage (Deijadharma). This chapter has 
been made very much of, and has been taken to prove 
the correctness of the opinion advanced by Ellis that 
the law of the Smritis has never been the law of the 
Tamil and cognate nations. 3 It is, however, expressly 
observed in that very chapter of the Smritichandrika that 
those usages only shall be judicially recognized and estab¬ 
lished which are not oppose^ to the teaching of the Vedas 


1 See e. g. the texts ccfllected in Colebrooke’s Essay on Hindu Courts of 
Justice. 

' Mayne, §§ 40—56. > 

’ See Nelson, A View of the Hindu Law, pp. 115—117, where an English 
version of the greater portion of this chapter from the pen of Dr. Dar¬ 
nell may be found, 
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Lecture and other authoritative hooks, 1 all other practices having 
II- to he stopped by the sovereign power. In another chapter 
of the untranslated part of the Smritichandrika which 
precedes the chapter on De<jadharma almost immediately 
the following climax is established. When the Yeda (Cruti) 
and the sacred tradition (Smriti) are mutually opposed to 
one another, the Veda shall prevail. Custom ( Acluio'd ), ant. 
the verdict passed hy an assembly of learned Brahmans 
(Parishadvachanam) may he overruled both hy the \ eda 
and hy the Smriti. Among several conflicting Smriti texts, 
a text of; Manu shall prevail, etc. This shows as distinctly 
as possible that the Smriti is placed above custom in the 
Smritichandrika, and the same remark applies to the other 
Sanskrit treatises. Nor would there be any necessity for 
setting up customary against written law, as the peculiar 
method of interpretation followed by the Indian Jurists 
would enable them to dispose of all such rules as were 
opposed to the established usage of their own epoch and 
native country. They might say that such laws, though 
adapted for the golden age of the early sages, were no 
longer fit to be practised in the present (Kali) age of sin, or 
that, although consonant with religion, they were abhorred 
by the people, or that they were meant as more explana¬ 
tory statements ( Arihavada ) and not as laws, or that 
a certain practice, though morally wrong, was legally valid, 
etc. Elsewhere than in India, too, it has been found easier 
to explain an old law away than to abolish it, and tricks 
of interpretation analogous to those invented by the Indian 
Pandits have been resorted to by the jurists of several 

European countries. . 

Reference:'. In the ol(1 texts themselves, the superiority of the bmriti 
to custom to custom naturally enough is not accented so siiongly as 
:"S 13 in the modern works. The Smriti writers, especially the 
earlier ones, 2 did not consider themselves as inspiied authors, 
though they were regarded in this light by the commen¬ 
tators. They acknowledge the Smriti generally as a prin¬ 
cipal source of the Sacred Law, and they mutually quote 
one another. But the teaching of one man was not consi¬ 
dered as absolutely binding on all the rest like the pieeepts 
of the Veda, and these writers may be frequently seen 
en^a^ed in controverting the opinions beld by thoii prede- 

b 6 u 

• See Biililer, Sacred Books. II, Introduce 
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cossors 1 Custom, on the other hand, is frequently referred Lecture 
to in tnese works under various denominations. Thus the H. 

usages prevalent in the Holy Land Aryavarfca and the utter- - 

ances ot an assembly of virtuous men, especially of learned 
iahmans (Parishacl) are designed as authoritative in every 
case.- It was especially on questions of penance and, expia- 
ious that these holy men appear to have been consulted 3 
much like the Dharmadhikaris of a subsequent period, 
w io nave retained down to the present day the privilege' 

° c ic: bating the penance to be performed by an offender, 

' v ° been pronounced guilty of a' transgression by his 
Ct -f Local and caste usages are also emphatically recog- 
mzcc. Thus. it is ordained that a King, after having con¬ 
quered a foreign country, shall maintain the laws anciently 
urrentm it, and shall not replace them by new laws. 4 
au ama (XI 21 23) says that cultivators, traders, herds- 

n, monej—lenders and artisans shall have authority to lay 
ow n ru es tor their respective castes in accordance with the 
-peculiar customs of those castes which have to be ascer¬ 
tained through the testimony of eminent members. Similar 
les occur in other Smritis. But it is nowhere asserted 
cnat m case of a conflict between custom and the Smriti, the 
nniw a ^if’i overruled. On the contrary, those customs 
t iT ^ o. i. 0 / §i v ? n , ^ orce law which are not opposed 
,, e ^ e da) and Smriti; and the practice of emi- 

y virtuous men ( Cishtas ) even has authority in those , - 

cases only which are not expressly provided for in the Veda 
mriti. Lhe more recent Smritis in which the consti- 
ZT ° judicial assembly is treated in some detail 
c ei occasionally to custom as a ground of decision, but 
my dn ect that, in general, the King or his Judge shall 

~ ~~ ---- - - --►-—__ 

i\Iarm 0 T 1 T 5 r lh w er; ^ acred Books - H. pp. xviii—xix. Yajnavalkya, I, p. 50 • 

?p U ’ HI, 1G | Gautama,. I, 19, 39 ; II. 9, etc. ’ ’ P ’ 

13-14 U v^’iL 1 ; XXVIII, 48—51; Apastamba, 1, 1, 1, 1—2 ; II, n 29, 

XI r m’o I, 1 — 17 Baudliiiyana, 1, 1,1 and 2 ; Mauu, II, 6—24 * * 

and’extent <!f V Vl ? h,m .' LXX , XIV ’ 4 ’ uto * The definitions, of the situation 
ablv It ; ° 4 ^ r y a yarta, _ the country of the Aryans.’’ vary consider- 
douh't ti w generally referred to Northern India, and there can bo no 
north otTi”*"? klw 'b>ooks, now lost, were composed in the country 

5>udh4«n a i, a i, is. 

• 111,42; ^jnavaUtya, I, 342. 

Mauu wn l ’ii X !’ 20 ; /Vasishtha, I, 6, 17; Apastamba, II. G, 15, 1. 

harmonise kin +v? 8 nofc S< Y ^ u1 j a custoul - in order to be legalised, must 
^ t l0 snored books; but this clause is supplied by all 
ommentatois m accordance with the other Smritis. ^ 





36 


NEW .MATERIALS FOR HISTORICAL STUDY OF HINDU LAW. 


Lecture 

II. 

Importance 
of the 
Smritis. 


Recent 
progress 
of their 
study. 


The 

Dharma- 

suiras. 


take the written law of the Smriti (Smriti Castra, Dharma- 
(jastra, Smriti ) for his guide in deciding any law-suit. * 1 
These considerations tend to show the range of authority 
which had been early acquired by the Smritis. Custom 
was not replaced by them, but it occupied a subordinate 
position in tlie eyes of the Brahmans, except so far as it 
had been, and was constantly being, embodied in the 
authoritative works of the Smriti writers. For the his¬ 
torical student of Indian Law the Smritis are even more 
important than for the compilers of the Brahmanical Digests. 
Without the Smritis a historical study of Indian Law 
would be simply impossible, as they are the only authentic 
relics of the.ancient law of India. 

Thus the recent progress in the study of the Smritis 
may be said to acquire a peculiar significance. Till 
a few years ago, the Code of Manu was the only Smriti 
accessible in an English form. It represented the prin¬ 
cipal, and in many cases the only, basis on which the 
students of Indian Law and Indian History rested their 
theories regarding the constitution of public and social 
life in ancient India. In the present day, however, a 
considerable number of other Smritis, besides the Manu- 
smriti, has become accessible in an English form, and all 
the earliest sources of Indian Law, as far as they have 
been preserved complete in MS., have been translated, and 
their origin and history has been discussed in the Sacred 
Books of the East, edited by Professor Max Muller. 2 Critical 
editions of the Sanskrit originals of the same works, called 
Dharmasutras, and of copious extracts from tHe old Com¬ 
mentaries on them, have also appeared, or are in course of 
preparation. 3 

The date of none of the Dharmasutras can be fixed 


' Narada I. 1, 8,1G, 31. Brihaspati in one text speaks of the issue of 
t law-suit as depending on the customs of the country, reasoning and 
)he counsel of the lay public, but in another text he says it depends on 

i Smriti text (Smriti Castra) recited by the Judges. 

- II and XI V Voll. The sacred laws of the Aryas as taught, m. the 
Schools of A'pastamba, Gautama, Vasishtha and Baudhayaua, translated 
jy G. Btthler (Oxford, 187!), 1883). Vol. VII. Ihe Institutes of Vishnu, 
translated by J. Jolly (Oxf., 1880). 

3 Apastamba’s Dharmasutra, 2 parts, edited by G. Buhler (Bombay 181.8, 
1871) The Institutes of Gautama, edited by A. Stenzler (Lond. 187G). 
The Vishnu-smriti, 2 fasc., edited by J. Jolly (Calcutta, 1881). Critical 
editions of the Vasishtha and Baudliayaua Dharmasutras are being pre¬ 
pared by the Rev. A. Fiilirer of Bombay, and E. Hultzsch of Vienna. 
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by direct historical evidence, but their remote antiquity is Lectuke 
sufficiently proved by the fact that they belong distinctly to 
the Yedic period of Sanskrit literature. The term pharma- 
sutras may be translated by “ Aphorisms on the Sacred 
Law,” and their peculiar aphoristic or rather mnemotechnic 
character connects them closely with other Yedic Sutras. 

•Like all works of this class, they are written in prose or in 
mixed prose and verse. In the case of the Apastamba, 
Baudhayana and Hiranyakeci Sutras, there is moreover 
direct evidence of their connection with Vedic works, as 
each of these Dharmasutras forms an integral part of a 
large authentic collection of Vedic Sutras on divers subjects 
ascribed to one and the same author. The three other 
works are not entitled Dharmasutras, but Dharma^astras 
or Smritis in the MSS., but their thorough agreement 
with the genuine Dharmasutras in poiut of style and con¬ 
tents proves them to belong to the same class of literary 
compositions. 

In point of language, no other Dharmasutra abounds so Ap» s - 
much in archaic forms as the Dharmasutra of Apas- tam a " 
tamba, which proves that it must have been composed 
before the canon of Classical Sanskrit Speech, fixed by the 
renowned grammarian Panini, had gained general ascend¬ 
ency in India. This circumstance, combined with other 
internal and circumstantial evidence, renders it very pro¬ 
bable that the author of this Dharmasutra has not lived 
later than the 5th century B. C. Nor is his work likely 
to have been tampered with by interpolators, as it could 
not have retained in that case its archaic language, its 
unity of plan, and a certain fresh individuality and natural¬ 
ness of style in which the lively discussions kept up in the 
ancient Brahmanical Schools of India are clearly reiiected. 

All the other Dharmasutras, except Hiranyake^in’s, Baudha- 
which is hardly more than an improved edition of the work 'Gautuma, 
attributed to Apastamba, are more or less disfigured by Vnsishtiia, 
subsequent additions and alterations. Ou the whole, how- ' l3lu ‘ u - 
ever, there are sufficient criteria for distinguishing these 
accretions from the original stock, and the researches of 
Professor Biihler have established the fact that Baudha- 
yana’s Dharmasutra must be older than the Sutra of Apas¬ 
tamba, and that Gautama’s Dharmasutra must again be 
older than Baudhayana’s. It must not be thought, how¬ 
ever, that Gautama was absolutely the first teacher of the 
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Lecture Sacred Law. He does, not seldom refer to the-opinions of 
other teachers, and mentions the Smriti generally as a 
principal source of the law. The relative position of the 
Yasishtha with regard to the other Dharmasutras cannot 
be ascertained positively, because the genuineness of the 
latter, portion of that work is liable to suspicion. It may, 
howevei’, be observed that there is no reason for impeach¬ 
ing the genuineness and antiquity of the chapters on In¬ 
heritance either in the Yasishtha-smriti or in any of the 
other Dharmasutras hitherto mentioned. Tho Vishnu- 
smriti or Vishnu-sutra in its present shape must be refer¬ 
red to a far more recent period than any of the other 
works, as it has been remodelled, apparently, by a member 
of the Vislinuitic. sect of Bhagavatas, who has converted 
the whole work into a speech delivered by the God Vishnu 
to the goddess of the earth, and has also introduced a number 
of minor additions and changes dispersed through the body 
of the Kathaka Dhax’masutra, as this work appears to 
have been originally called. But the principal portions of 
this copious work are undoubtedly old, and it is specially 
' important for the legal history of India on account of its 
detailed provisions about civil law and judicial procedure. 1 

Where As regards the place of the composition of the Dharrna- 

composed. S utras, it appears that they are South Indian works, with 
the exception of the Sutras ascribed to Vasishtha and 
Vishnu, which were most probably written in the country 
north of the Narmada. The real names of their authors 
cannot now be ascertained, as their individuality was merged 
in the schools to which they belonged. About the history 
and constitution of these schools however we happen to 
possess reliable information. Thus it is an established fact 
that Baudhayana, Apastamba and Hiranyake<jm were the 
founders of three successive schools studying the Taittiriya 


1 Rajkumar Sarvadhikari thinks it a mistake to class the Vlahnu-smriti 
as a Sutra work and to refer its composition to an early epoch. However,, 
in glancing' at his observations (Lectures, 197-200), I cannot help arriving 
at the conclusion that he is referring to a different work altogether than 
the well-known Smriti commented on by Nandapandita. He speaks of 
the great number of subdivisions of castes in the Vishnu-smriti as prov¬ 
ing its recent date. The fact is, that Vishnu's statements (chap, xvi) 
regarding the system of mixed castes are hardly equalled in simplicity 
by the analogous rules of any other legislator. This very point has been 
marked out by Professor Weber in his Review of the author's edition of 
the Vishnu-smriti as indicating the early composition of this work. 
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branch of the \ ajurveda. The Vishnu-smri'ti has originated Lecture 
probably among the Kathas, one of the earliest Yedic H- 
behoofs whose members had ' chosen the Kathaka branch 
or the Yajurveda for the subject of their special study. The 
Dautamas were a school studying the Samaveda. The 
JJharmasutra ascribed to Vasishtha seems to have originated 
m a school studying the ftigveda. 

Of the method of instruction followed in these schools Constitu- 
no thing can give a better idea than the copious rules of J' 0 ? ? ,,d 

ie Apastamba and other Dharmasutras themselves, by of 'the y 
v nch the conduct to be observed by a pupil towards his^choois. 
cacher and vice versd is regulated down to tlie minutest 
< etail. Every member of the higher castes, and in parti- 
cu ai every Brahman, was expected to stay for a number of 
years with a teacher of the Sacred Science, and the strict 
d iscipline imposed on him during the period of his student- 
s np and its long duration corresponds to the really appal- 
*iig amount of knowledge ho was required to master as a 
student The whole system of every teacher was based on 
, particular branch of the Yeda to which he adhered, 
am em maced elaborate rules on the performance of sacri- 
ices and domestic ceremonies, including investiture, mar- 
4 f 1 ?;! a . , e °^ ier sacraments (Samskaras), an exposition 
° ft”? 11 * wa Y to recite and interpret the Veda (Ciksha 
. imams a or Nyaya), the doctrines of the Sacred Law 
. 10 ^ edas (pharma), and several other subjects. The 
eminently religious character of this kind of instruction 
accounts sufficiently for the strange mixture of secular and 
i eligious matters which Indian Law exhibits. Civil Law 
f^? Vaaara ) was considered merely as a subordinate part 
otoorul* ot conduct laid down in the Sacred Law for each 
{> 1 ie four castes ( V arna) and each ofthe four orders (A^rama), 
and eonsisted of a restricted number of mixed rules on 
*. a “d Criminal Law and Judicial Procedure, among 
which the Law of Inheritance occupies a conspicuous place. 

In spite ot this undue prevalence of the religious and I?e,ation to 
scholastic elements which has stinted the growth of Indian the Vedas ' 
pw from the very outset, there is no reason to doubt that 
ie legal rules of the Dharmasutras are based on a large 
superstructure of customary law. The sources from which 
le Dharmasutras and the Indian law-books generally 
profess to have been derived have been stated before. In 
•y 1 ® Dharmasfitras, the quotations and extracts from the 
edas occupy a conspicuous place as is natural in compo- 
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Lectube sitions belonging to the Vedic period of Sanskrit Literature. 

II- But very few out of these tests from the Veda have a 

bearing on Civil Law,; and those texts which are actually s 
quoted in support of some legal rule have generally been 
given their legal significance by rneans ol an artificial 
method of interpretation. Thus Vasishtha endeavours to 
rest the claim of the Putrikaputra, a certain species oi 
adopted son, to succeed to his grandfather on a text from 
the Bigveda, which occurs in a hymn addressed to the 
goddess of the Dawn, and has nothing whatever to do with 
‘Adoption. Apastamba, when arguing about the injustice of 
an unequal division of the patrimony, quotes a Veda text 
containing the simple statement that Manu distributed his 
wealth among his sons, as proving that unequal partition is 
not recognized in the Veda. Baudhayana rests the propo¬ 
sition that women are incapable of inheriting on a Vedie 
text which excludes them from participation in the drink¬ 
ing of Soma juice at the solemn Soma sacrifices. These 
instances show that the texts of the Veda, far from exer¬ 
cising, a pressure on the, Smriti writers and preventing 
them from recording freely the usages of their own period, 
were, by a little dexterous wrangling, made by them to fit 
in with, and capable of being adduced in corroboration of, 
their own theories. Where this was impossible, the Smriti 
writers may. be seen to avail themselves of that convenient 
theory, so elaborately developed in after times by the com¬ 
mentators,. that a certain practice, though legitimate in the 
times of the-ancient sages, must not be followed in the 
present day.. The agreement of the rules of the Dharrna- 
sutras with the usages prevalent in the time of their 
composition is further confirmed by the difference of 
doctrine observable between the now extant works of this 
class. There exists indeed a large stock of ancient trad i-. 
tion common to them all, and a considerable number of 
versus memoriales in particular, which may be compared 
to the legal proverbs of other countries, recur with 
slight variations in most of them. On a number of vital 
points, however, such as e. (j. the Order of Succession, the 
Law of Stridhana, the Practice of Niyoga and the Rights 
of Subsidiary Sons, they are-at.issue. It is hardly possible 
to trace this diversity of doctrine, to another cause than the 
difference of popular usage subsisting between the divers 
times and countries in which the existing Dharmasutras 
had originated. • 
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Each of the numerous Brahmauical Schools of the Vedic Lecture 
epoch had its own compendium of the Sacred Law, and 
every teacher of eminence, even if he did not become the Rige o{ thc 
head of an independent new school, may be supposed to metrical 
have made additions to the doctrines handed down to him 
by his predecessors. Now, this process going on for a num¬ 
ber of centuries would have swelled the extent of these 
compendiums to such an extent as to render it impos¬ 
sible for one person to master or to teach them. Thus 
the progress of science would favour the rise of special 
schools for each department of science, just as in Europe 
the universitas literarwm of old has divided into several 
faculties, which in their turn have gradually come to in¬ 
clude a number of special schools for divers branches of 
science. In India we actually find conflicting schools 
of grammarians (Vaiyakaranas), lexicographers (Nairuktas) 
and other specialists referred to in such earl} 7 works as the 
Nirukta and Mahabhashya, which were composed several 
centuries B.C. The cultivation of the divers branches of 
science was favoured by kings and rich noblemen. The 
Greek authors, who became acquainted with India in the 
3rd century B.C., have recorded the existence in that 
country of public academies or high schools, in which 
each pupil w T as instructed by several teachers in turns. It is 
natural to suppose that law, on account of its importance 
for the administration of justice, must have formed a 
favourite subject of study in the high schools of Sanskrit 
Literature. 

Now, on examining the kind of law that is being taught Their pos- 
and studied in modern India by the specialists in the t0 tlie y 
department of law, the Dharma^astris, it will be seen that Dharma- 
metrical Smritis, works written in continuous Clokas, sutla3 ‘ 
together with their Commentaries, stand in the foreground. 

Thus the metrical Smriti of Mann, with its numerous Com¬ 
mentaries, is, and has been, studied all over India, whereas, 
e.g., the Dharmasutra of Apastamba, as a whole, is not read 
anywhere except in those parts of Southern India where 
Brahmans belonging to the Vedic School ot Apastamba 
( Apastambiyas) are found. Nor has any "V edic Sutra 
School ever spread over the whole of India, and the uni¬ 
versal authority attained by the metrical Smritis would 
therefore be sufficient proof in itself of their recent origin 
as compared to the Dharmasutras. It was only through 
being quoted in the authoritative Digests and Commentaries 
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Lbctube that the Dharmasutras attained more than local notoriety 
and in these works also, the quotations from the metrical 
Smritis occupy a far more prominent place than the quota¬ 
tions from the Dharmasutras. There was, then, a point 
‘reached in v the development'of Indian Law when the 
Dharmasutras' were.superseded by metrical works. And 
it appears probable from what has been said, that this 
change was owing to the setting up of Law and Jurispru¬ 
dence as an independent branch, of science, called Dharma- 
(,‘a.stra. The new law-books retained their connection with 
Vedie works to a certain extent. They ekliibit a number 
of those archaisms and. peculiarities of style, which are 
otherwise confined to Sutra works. They were included 
in Smriti literature, and the details regarding many of 
the ceremonies described in them had to bo supplied from 
the study • of the" Grihyasutras. 1 Otherwise, however, the 
authors of these metrical treatises aimed at giving a full 
exposition of Indian Law, and their productions are 
far superior both in point of bulk and fulness and of sys- 
. tematic treatment of the law to the meagre treatises of the 
Sutra period. The rules regarding Civil Law in particular 
are no longer propounded all in a heap as in the Dharma¬ 
sutras, but they are arranged under eighteen titles. The 
principal point, however, is this, that these Smritis are 
written in continuous epic Glokas, whereas the Dharma¬ 
sutras are only interspersed here and there with verses 
composed in the same or a< different metre. Whether this 
wholesale introduction of the* epic Oloka into the x early Law 
Literature of India may have been due to the growing 
popularity of the great national epics of India, 2 or to some 
other cause, hitherto it has not been shown that in any 
department of Indian scientific literature, the metrical 
works are, as a class, older than the prose treatises' on the 
same subject. 3 It should also be borne in mind that the 
difference between prose and verse is far greater in India 
than it is with us, every Indian metre being sung on a 
special tune of its own. 

Various The prose treatises being older than the metrical Smritis, 
regarding an ^ tho contents of both classes of works agreeing to a 

1 This becomes apparent, o-.g., from numerous references to the Grihya- 
sutras in Kullfikas Commentary of tho Code of Manu. 

2 See Dr. P. von Bradke’s paper on the Manava Grihyaautra, Journal of 
the Gorman, O, 8., 1882. 

3 West ic Buhlor, pp. 52, 531, 





NllN/Sr/p^. 


PRINCIPAL SM1UTIS. 




43 


considerable extent, the Dharmasutras generally may be Lecture 

viewed as the sources of the metrical Smritis. Never- __ 

theless, the determination of the epoch oi each single the age of 
Smriti remains a question of evidence. The spurious com- Manu< 
positions in the Sutra style, which have been tacked on to 
several Dharma and Grihya-sutras in modern times, prove 
that the composition oi’ Sutras did not stop entirely when 
the composition of metrical Smritis begau. On the other 
hand, the versification of some of the old Dharmasutras 
may have taken place very early. This is quite probable 
as regards the old Dharmasutra, which appears to underlie 
the composition of the celebrated Code of Manu. Ihe 
opinions entertained of the antiquity of this reputed law¬ 
book have passed through two opposite stages. Sir W. 

Jones, the first translator of the Code of Manu, referred its 
composition to the 13th century B. C. But when fifty 
years after Sir W. Jones, the systematic study of the Vedas 
was taken up by the Sanskritists of Europe, the founders oi 
that study discovered that the Code of Manu had no place 
in the Vedic epoch of Sanskrit Literature. Others have 
gone beyond this, and what must be styled an undue depre¬ 
ciation of tho antiquity and historical importance of the 
Code of Manu has become l’ather common in these days. 

It will be my endeavour to show that whatever new 
evidence has been recently discovered points in the oppo¬ 
site direction, though Jones’s exaggerated opinion of the 
antiquity of the work cannot be upheld. 

The widespread and antiquity of Manu’s reputation as Manu’s 
a legislator has been, and is being, confirmed by every fresh reputation 
advance made in the field of Sanskrit studies. Thus it can i eg i 3 \ ator> 
now be shown that Manu, the father of mankind, is referred 
to as an authority on the Sacred Law (Dharma) in a consider¬ 
able number of Vedic works, from the Kathaka (XL 5) 
and Taittiriya recensions of the Black Vajurveda, 
which state that whatever Manu has said is Medicine, and 
the Nirukta (III. 4), which quotes a maxim on Inheritance 
of Manu Svayamblifiva (the author ot the law-code lias 
the same epithet) down to the Grihyasutra of Cankha- 
yana (II. 1G), and the Dharmasutras of Gautama (XXI. 7), 
Baudhayana and Vasishtha (I. 17; HI- 2; IV. a-8 etc.) 
of post-Vedic works, quoting Manu on questions of law, 


1 A'pastamba (II. 7,16, 1) does not rofor to Manu as a legislator, but he 
mentions him as the inventor of Crnddlxa offering*. 
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Lecture I may mention, e.g., the Mababharata, the Narada-smriti 
IJ ~ (I. 4, 34, 55; 5, 107), Brihaspati-smriti and other metrical 
Smritis, Varahamihira’s Brihatsamhita ( 6 th century), the 
Drama Mricchakatika ( 6 th centuiy ), 1 A^vaghosha’s Buddhis¬ 
tic Pamphlet, entitled Vajrasucl . 2 Heinachandra’s system . 
of the Jain Doctrine * 3 ( 11 th century), and • last hot least, 
the Indian inscriptions . 4 Whenever the ancient law-givers 
are referred to by name or mentioned collectively not only 
in the Digests and Commentaries, biit in the Inscriptions, 
Puranas and metrical Smritis as well, Manu invariably 
figures at their head. The heretical Buddhists of Burma 
even, though demurring to the authority of the Brahmanical 
Law, have adopted the tradition which makes Manu the 
first of legislators, and all the law-books of Burma profess 
to be Codes of Manu . 5 & The same tradition has been discov¬ 
ered in the' Island of Bali , 0 into which it must have been 
.imported from Java. 

Different It may be and has been urged that such facts as these 

ofk^Code nofe ? dhord much help in fixing the age of the existing 
m c - 0 ’ oc ] e ^ o f Manu, as many of the texts ascribed to him cannot 
. be found in that work; These texts may have been taken 
from an older recension of the Code of Manu. The exist¬ 
ence of several different recensions of that work is expressly 
confirmed by the Introduction to the Narada-smriti* which 
* speaks of three or four, and by the Skauda-purarut, which 
speaks of four versions of the Code of Manu , 7 as also by 
the quotations from a work called Vriddha or Brihan-manu, 
in the mediaeval Commentaries and Digests, and by the fact 
that the existing Manu-smriti is introduced as a recension 
composed by Bhrigu. There is, however, a great deal of 


‘ P. 164, ed. Stenzler. 

2 See Professor Weber’s translation, Indiscbe Streifen, I. 186—209. 

3 See Hemachandra’s Yoga<;astra, edited by WiUdlsch, II. 13, 33—37, 
41—IG. Journ. Germ. 0. S., xxviii. 

‘ Biib ier, Sacred Books of the East, XIV, p. xx. 

5 See Sangermano’s Burmese Empire, pp. 172, seq (Loudon, 1833); Rost, 
Manu -ara in the Indiscbe Studien? Vol. I.; Richardson's D.ima- 
that (2, ed, Rangoon, 1874), and Moung Kyali Doqols Short Essay on 
the So irces and Origin of Buddhist Latv. .Four- volumes of Burmese 
law-bo iks have been edited in 1874-7f> by 'Mouog Fetito ( . A critical edi¬ 
tion of the earliest law-book of Burma,'the Man near a; is at present being 
prepared by the Rev. Dr. Ftihrer, of Bombay. 

s Frird’erich in the Journ. of the Ind. Archipelago, IX. 243 (1849); 
Weber, ud. Literature, 298 note (Germ, edition). 

7 Mandlik, p. xlvii. The same traditfo.n is quoted by Hemadri (Dana- 
khai.ula, p. 678) f(oui an anonymous writer. * • \ 

& - 
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other evidence, which cannot be met by this objection, and Lectuke 
makes directly in favour of the whole, or at least of a n - 
considerable portion, of the now current version of the 
Code of Manu. 

1. Many of Manu’s legal rules have a very archaic Archaic 
appearance. This will come out very clearly, as far as the Cl,a . racter 
Jjaw ot inheritance is concerned, in the course of these 
Lectures. The same observation may be made in regard to 

other parts of the Civil Law, the Law of Evidence especially, 
and the purely religious commandments of Manu also 
belong to a very old order of ideas in many instances. It 
may be argued, indeed, that laws and customs might have 
changed very slowly in that part of India where the Code 
of Manu was composed, and more quickly in other parts 
of India. It may be said, further, that Indian law-books 
contain a good deal that is conventional, and that a noto¬ 
riously ancient writer like Apastamba professes more radical 
views on many subjects than a number of very modern 
writers. Still the conclusive chai’acter of a great deal of 
collective evidence of this kind put together cannot be 
denied. ° 

2. The great number of old Commentaries on the Code Commen- 
of Manu from all parts of India, from Kashmir to Cape taues ’ 
Comorin, and from Bengal to Bombay, proves the early 
diffusion of copies of the present version of that work over 

the whole Continent of India. All these Commentaries, 
which have been noticed in some detail in the first Lecture, 
from Medhatitln’s Commentary in the 8th or 9th, down to 
Baghavananda’s in the 16th or 17th century, exhibit very 
little variation of reading indeed, which shows clearly how 
carefully the text in its present version was handed down 
from generation to generation. 1 

3. A text attributed to Brihaspati states that any Bphnspnti 
Sinriti opposed to the ruling of Manu has no validity. ,^ at - a ' 
The Indian commentators refer this statement to the present J U * 
Manu-sniriti, nor can they be far wrong in doing so. The 
metrical Smriti of Brihaspati, as will be shown afterwards, 
presupposes the existence of a work very much like the 


1 In some copies of Medbatithih Commentary, a large portion of the 
8th and 3th books is arranged otherwise than in the current version, and 
another portion, including the Clokas treating of the 18 titles of law, is 
omitted. See Nelson, Scientific Study, p. 37, note, ante . p. 7. But tho 
oldest copy which I have seen, an India Office MS, of the 16th century, 
contains these important Clokas. 
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Lecture present version of the Code of Manu. Brilmspati’s date 
cannot be placed later than about the 6th century A. D. 
The metrical Smriti of Kafcyayana also, a production of 
the same epoch, could not have been composed, if a Code 
precisely similar to the Manu-smriti had not then existed. 

4. The same assertion holds good in the case of the 

Narada. Introduction to the Narada-smriti, which may be referred 
to the 6th or 7th century A. D. 1 The author of this Intro¬ 
duction refers to an abstract made by Sumati, son of Bhrigu, 
of the original Code of Manu, in a way which shows clearly 
that he means the now existing version of the Code of 
Manu. He states it to be the version current in his own 
time. 

law-books 5 - Thc Burmese law-books do not only profess to bo 
based on the Code of Manu, but they have actually a great 
number of rules in common with that work. Thus the rules 
laid down in the Manusara, a Pali work, on the subjects 
of boundary disputes and of incompetent witnesses, 
agree very closely with the corresponding sections of the 
Code of Manu, and the Dam a that, which is written in the 
Burmese language, has the eighteen titles of law, tho 
twelve kinds of sons, the three sorts of sureties, the 
privileges granted to the senior sons at the distribution 
of the patrimony, and other characteristic rules in common 
with the Code of Manu. 2 The Burmese law-books cannot 
bo modern works, as all the successive dynasties of Burma, 
and of Arracan, Pegu, &c., are said to have governed their 
people in accordance with the Laws of Manu, and to have 
promulgated Codes founded on them. Tho Siamese Laws 
are, in their turn, derived from the Damathat of Burmah. 
The Rev. Dr. Fiihrer refers the composition of the earliest 
law-books of Burmah to the 3rd century A.D. 

The Mann- 5. Several of those references to the utterances of 
Manu, which are found in Yedic works, may be actually 

1 The Introduction to the Narada-siHriti can hardly be as old as the 
body of the work (see the Preface to my English version, p. v). Still it 
must be allowed a considerable antiquity, as Medhfititbi quotes it as the 
genuine production of Narada. He says (Gloss on Manu, I. 58). “Narada 
states as follows : That book consisting of a hundred thousand (glokas) 
was composed by Prajapati. Tthas been successively shortened by Manu 
aud bis successors.” This, though no verbatim quotation of the Introduc¬ 
tion to Narada, shows that Medhatithi was perfectly acquainted with its 
contents. As to thc original version of tho Introduction to Narada, see 
Lecture III. 

■' Wet* Host, On the Manum'ira, Iyj the 1st vol. of tho Indiaollo Sfcmlien * 
Damathat, pp. 09,< 90, 275, 51J. 
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traced to the Code of Mann. Thus no other writer than Lecture 
Mann is quoted as an authority in the Gautama-smriti 
(XXI. 7), the earliest work of the Dharmasutra period, 
and the rule here attributed to Mann may bo found in 
his , Code (XI. 00—02 ; 104— 105). A. particularly large 
number of quotations from a Sriiriti attributed to Manu 
(Manavara) and actually traceable to the existing Code of 
Manu, occurs in Vasishtha’s Dharmasutra; and this work 
has moreover 30 verses in common with the Code of Manu, 
which are not marked as quotations. 1 Among the quota¬ 
tions, one is in mixed prose and verse. This is a very 
important circumstance, as it proves that a Manava Dhar¬ 
masutra has actually existed. It has been possible even 
to make a guess as to the particular Vedie School in which 
this Dharmasutra may be supposed to have originated. 

Indian tradition records the existence of a Vedic School 
studying the Black Yajurveda, which was called the Mana¬ 
us or Maitrayaniya Manavas. It was natural to suppose, 
therefore, that tiro Code of Manu, Manava Dharmatjastra in 
Sanskrit, owes its name to, and has been prepared from, 
the Dharmasutra of the Manavas. The credit of this ' 
hypothesis, which has long been the received one, has been 
somewhat shaken owing to the recent recovery of the 
principal works of the Maitrayaniya Manava School. None 
of these works shows the slightest resemblance, in point 
of style or contents, with the Code of Manu. 2 The examin¬ 
ation of the works produced in the Manava Maitrayaniya 
School lias, however, disclosed another important fact, viz., 
their close connection with the compositions of the Kathas, 
another ancient school studying the Black Yajurveda. 

As the Vishnu-smriti appears to be a x'ecast of the ancient 
Dharmasutra of the Katlia School, and as the Code of Manu 
has a great deal in common with the Vishnu-smriti, the 
existence of a connection, whether director mediate, of the 
Code of ManU with the Yedic Schools studying the Black 
Yajurveda is far from improbable. 3 

(i. The close connection between the Code of Manu and Sources of 
tho Dharmasutras generally becomes apparent at a mere Ma " u ' 
glance at the references to the parallel passages from the 


1 See Bidder, Sacred Books. XIV, pp. xviii, xx : West A: Bidder, LV 

“ See the author’s paper on.the Kuthokn and Vishnu Siitrnn. in tho 
Trim uc(. of tho K. H;iv. Aouil. of Soleuoo. 1«->TD, uiul 1*- vou lJuuikv, l.r. 

3 See Sacred Docks, In trod, to vol. vii. 
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Lecture Code of Manu, which may be found in the recently pub- 
lished translations of the Dharmasutras. The Vishnu-sutra, 
e.g., seems to have furnished in many cases the very Sutras 
which the compiler of the Code of Manu has versified, 
though in other cases, e. g., in regard to the exclusion of 
women from inheritance, the rules of Manu are more 
archaic than the corresponding Laws of Vishnu. Practi¬ 
cally speaking, as much of Manu’s Laws as may be traced 
to the existing writings of the Sutra period, and a great 
deal more which appears to have been derived from Sutras 
now lost, is very old. The remainder has been added by 
the author of the metrical version and by subsequent 
writers, to whose activity the numerous conflicting state¬ 
ments to be found in the Code of Manu must be considered 
due. It is, however, curious to note that some of those 
passages even which have been viewed as exhibiting abso¬ 
lutely certain marks of recent composition, can now be 
proved to possess considerable antiquity. Thus the prohi¬ 
bition of the Niyoga, which follows immediately on a 
number of detailed rules regarding its performance, has 
obviously been tacked on to the latter at a time when the 
practice of Niyoga had fallen into disuse. Nevertheless, it 
must have formed part of the Code of Manu already in the 
6th century A.D., or earlier, as it is referred to in the 
metrical Smriti of Brihaspati. 

Yajua- The Smriti of Yajnavalkya, 1 though less celebrated than 

vaiicya. Q oc i e 0 f Manu, has exercised an immense influence on 

the modern development of Indian Law, through the 
medium of the Mitakshara and other Commentaries of the 
Yajnavalkya-smriti. It was however not a fortuitous 
circumstance that such eminent men as Vijnanefjvara and 
Apararka selected this particular Smriti as the basis of 
their systematic works on Indian Law. It appears, on the 
contraiy, that the preference shown by those writers to 
the Yajnavalkya-smriti over the reputed, but somewhat 
obsolete composition of Manu, was due to its agreement 
with the actual usage of their own time. The fact that 
the laws promulgated by Yajnavalkya have, on the whole, 
a less archaic appearance than the analogous rules of Manu 
may be easily established by looking up the marginal 


! An English translation of this work, together with the original text, 
has been recently published in V. if. Maudlik’s Hindu Law. 
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references in Professor Stenzler’s edition of Yajnavalkya. 1 Lecture 
Nevertheless, the connection of the Yajnavalkya-smr i ti J1 ~ 

with the White Yajurveda appears yery clearly, and the 
extreme laconism and pregnancy of its style may be 
viewed as a remnant of the Sutra period. 2 A veiy consi¬ 
derable portion of the subject-matter contained in this 
work is traceable to the Sutra works of the Black Yajur¬ 
veda, especially to the Vishnu-smriti and to the Manava 
brihya-sutra, 3 but it is impossible to ascertain whether 
they have been derived from this sources mediately or 
immediately. The original Sutras certainly have not only 
been versified, but considerably altered by the compiler 
ol Yajnavalkya-smriti. Thus Vishnu (V. 9, 122, 123), 

speaks of the punishment ordained for forgery. An 
analogous rule may be found in the Yaj nav alky a-smli ti 
(lk 240, 241), but the^author of the latter work extends 
us rule to a case not provided for by his predecessor, viz., 
the forgery of coined money, Nanaka. The term Nan aka 
ms a decidedly modern appearance, nor is coined money 
e\er referred to in the ancient Smritis. Other supposed 
marks of recent composition of the work under notice, 
such as the astronomical and astrological, views of its 
author, the references to a heretical sect, which has been 
lf entitled with the Buddhists, the frequent allusions to 
wilting and written evidence, &c., have little or no weight * 

?y themselves; but viewing them collectively, *their 
unportance in fixing the date of the Yaj naval kya-smriti 
cannot be denied.* The highly systematic arrangement of 
the Jaw, both religious and secular, in the 'Yaj naval kya- 
•sinribi, affords evidence in the same direction*. Altogether 
the composition of the metrical Smriti of Yajnavalkya 
cannot, be referred to an earlier date than the first cen¬ 
turies A. D. > > ' • | 


* he Narada-smrati is the only work of its kind’, 'in ^arada. 
V' hich Civil Law is (reated by itself without any admixture' 

0 r, ^ es relating to rites of worship, penances and other 
religious matters. At the same time, Ci vil Law and .Legal 


t ’ t° ( ‘- Professor Stenzler's Preface to liis Yajnavalkya; and his paper 
V q'dian Ordeals (9 yol. of the Jonrn. Germ. Orient. See.) ; IS. Vy. Hop. 
onss book, “The - mutual relations of the four castes acourding'to the 
manava DharmaQastra” 1 SSI ; j-ost. Lectures IV—XII. 

0 West and Buhler, 44. 

See Sacred Books, VII. Introduction, and Dr. von Bradke’s paper 
above referred to. 

, - •• 
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Procedure is seen in a far more advanced state of progress 
in the Narada-smriti than in any of the Smritis pievious y 
noticed. These circumstances, while rendering the Naiada- 
smriti peculiarly attractive and interesting o ie s u 
of Indian law, show that it could hardly be a ^ernized 
Dharmasutra, and stamp it as the acon^a- 

ratively recent age. Other internal and 
evidence helping to determine the date of this Smriti ha 
been collected in the Introduction to my Enghsh versimi of 
the Institutes of Narada, the result being that the compos 
tion of this work has to be placed in the oth or 6th 
century A. D. The recently discovered fragment of 
another version of the Narada-smriti, different from the 
current one, will be discussed in the next Lecture, toge ei 
with other Smriti fragments and with the minor Smritis. 



misr^ 







' LECTURE III. 

V . 

new materials for a historical STUDY OF HINDU 

LAW. 

—-s-ae-*-— 

'' * 3 .—THE MINOR SMRITIS AND THE SMRITI 
•* ' FRAGMENTS. 


' Number of the Smritis— Minor Smritis— Works in the Sutra style —Metrical 
Smritis— IlSritu — Sectarian works — Lost works on Civil Law—The 
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Introduction to Narada — The quotations — The lost Smritis — Fragments 
of Dharmasutras — Harita, — Canklialikhita, — Cankhaj — Ufunas and 
Faithinasi — Brihaspati and Kiitvayana — Brihaspati— Katvayana—Com¬ 
parison of these two authors with Yajnavalkva and Narada—Fragments 
-of minor worlcs — 1. Independent works — Vvasa — Devala—I’itamaha — 
s Miscellaneous fragments— 2. The several redactions of divers Smritis — 

’■ 3, Metrical fragments attributed to the authors of Dbnrmasturas and to Manu 

and Yajnavalkva — 4. Anonymous texts—Date of the Metrical Smriti . . 

fragments—'Legal rules in the Sanskrit play Mricchakatika — Importance 

.of the Smriti fragments. ' . 

x Number, of ' ; 

The important Smriti works noticed in the last Lecture tlie Smritis' 
represent merely a few select specimens picked out of the 
vast and almost immense field of Smriti literature. The 
Introductions to the Yaj navalkya and Paracara Smritis name 
x twenty teachers of the Sacred Law. A well-known metrical 
Smriti, the Chaturvim^ati-smriti, owes its name to its being 
based on the teaching of the twenty-.four earlier authors who 
are enumerated in the Introduction to that work, and 
another metrical Smriti is similarly called the Shattrim- 
Vanmata as recording “the opinions of 36 authors.” The 
figure 3G represents the number of the Smritis according 
to the how current tradition, which' distinguishes between 
eighteen Smritis and 18 Upa-smritis or secondary Smritis. 

The same statement occurs in some of the Smritis them* 

, selves, notably in the Paitliinasi and Angiras-smritis , 1 and in 



1 Heraadri, Danaklr.uu.la, pp. 527—52‘J. 
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the Padma Parana. The Smriti attributed to Viiddha 
Gautama enumerates 56 or 57 teachers of the Law. 1 Nanda- 
paplitaj in. the VaijayantI (LXXXIII.^ 8), gives 57 as 
the number of the Smritis. The same figure is given in 
Mitramigra’s Viramitrodaya, where it is received by add¬ 
ing *• 21 other Smritis” to the 18 principal and 18 second¬ 
ary Smritis. 2 An examination of the Indian Libraries, 
as well as of the quotations contained in the Digests and 
Commentaries, has shown that, in reality, the number of 
Smriti works must have been far greater even than this, 
and must have amounted to far more than a hundred, includ¬ 
ing the several recensions which appear to have existed of 
each work. 3 I will first offer some remarks on the works 
that have been preserved complete in MS., and then pass 
on to those Smritis of which we possess fragments only. 

A number of minor complete Smritis has been printed in 
Calcutta in Pandit Jibananda’s collection of 27 Smritis, 4 * * 
and a great many others have been accessible to me in 
MSS. A careful perusal of all these works has made me 
inclined to assent to the judgment passed on these Smritis 
long ago by Professor Max Muller, after he had read 
the then accessible works of this class, to the effect that 
they are utterly worthless. They certainly possess hardly 
any value to the student of law, as with a very few excep¬ 
tions concerning chiefly the Law of Marriage and Adoption, 
the whole subject of Civil Law is not even touched in them.'' 

Some of these works, such as the Smritis attributed to 
Atri/’ Bpihaspati, 7 Budha, Brihat, or Vriddba, Cankha, Iva- 
gyapa, Kanvayana, Uganas and Catatapa 8 are written in 
mixed prose and verse or entirely in prose. But part of 


1 Jibananda’s Dharmashastrasangralia, I, pp- 498-499 ; Weber, Ind. 
Streifen, lit p. 513. 

* Mandiik, p. xiv. 

3 For a comprehensive list of these •works, see West & Riihler. 27-28. 

4 Nineteen of these had been printed before in Calcutta, in Bkavaui- 
charana’s Collection. 

3 See the author’s paper on the Smriti texts m Dr. Haags Collection of 
MSS., Journ. Germ. 0. S. for 1877. These texts are for the most part 
identical with those Sniritin which exist in the Elphinstone College Col¬ 
lection of .MSS.. Bombay, and have since been noticed in V. N. Mandlik’s 


recent work on Hindu Law. 

o A recension in uine Adhyayas, four of which are almost entirely in 
prose (Cod. Hang 127). See Op. eit., and Mandiik. pp. 276-77, 

7 A prose recension in the R. As. Society’s Library. London. 1 know 
it from a transcript made by Dr. Fiihrer and kindly communicated to me. 

8 See Loc. cit., 128 ; Mandiik, p. 325. 
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these works contain distinct indications of having been Lecture 
composed or remodelled in recent times, and the rest are 1[I - 
at best extracts from lost Dharmasutras. 1 Thus the prose 
Sinriti attributed to Brihaspati seems to be of sectarian 
origin. The fourth chapter of the Utjanas-smriti contains 
several prose rules on the consequences of a marriage union 
with a Cudra woman, which may perhaps be viewed as the 
source ot the corresponding Cloka of Manu (III. 16). 

In the same work, however, 4 Vasishtha is quoted as an 
authority for the statement that a Brahman may take 
wives ot any of the four castes, while exactly the reverse 
of this doctrine is taught in the genuine Dharmasutra of 
Vasishtha. Budha is hardly ever quoted as an authority 
m the later compilations on law. The other authors are 
cited a great deal, but very few of the numerous law-texts 
quoted of these authors can be traced in the Smritis 
passing under, their names, excepting perhaps the Smriti 
attributed to Cankha, in which nearly all the verses, 
hough not the Sutras quoted of that author, can be actual- 
y found." I he prose texts of Baudhayana on Adoption, 
which are sometimes quoted, are taken from a Sutra 
work, but not from a Dharmasutra. They are contained 
in a supplement (Pari$ishta) tacked on to Baudhayana’s 
Vjrihyasufera. 3 

llie great majority of the minor Smritis consist ofMetnca 
Anushtubh Clokas, interspersed in some cases with verses 
composed in different metres. Some of these works, e. g. the 
VyUinaka, 4 Parayara and Daksha Smritis, cannot be altoge¬ 
ther recent productions, because they actually exhibit 
nearly all those passages which are quoted from them in the 
authoritative Digests. But the Para^ara-smriti certainly 
cannot be an ancient work either, as it styles itself a 
production of the present (Kali) age of sin, which has 
^een preceded in three former ages of the world by 
(, le kaws of Manu, Gautama and Cankhalikhita. The 
tjieat Parayara (Brihat Paragara) is'an even more mo¬ 
dern work than the Para^ara-smriti, also called Laghu- 
niacara, “ the short Paragara.” It appears to be, like 
<’ther works, designed by the epithet Brihat “ great,” an 
enlarged version of some older work of the same class. 

Among the 111 Clokas of which one of the divers Hiirlta- Hin'ta. 


‘ West & Btihler. 36. - Jbid, 10. 

bee Sacred Books, XIV. 331-336. * Wept Biililer, 61 
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smritis 1 consists, there are some (61-64, 107-111) treating 
of the Law of Inheritance. One of these is quoted from 
Harita in such an early work as the Mitakshara ; 2 all the 
others except one are variously attributed to Vyasa, 
Yajnavalkya, Lianas, Narad a in the Digests, or quoted 
without naming the sou i ce. It appears, therefore,_ that 
they were originally common to the Haiita-simiti and 
other Smritis, and that this Harlta-smriti, insignificant and 
abrupt as it is, is probably an old composition. A number 
of other Smritis bear evident marks of having been com¬ 
posed for sectarian purposes, and must be quite recent 
productions therefore. Among the compositions of this 
kind, as noticed by Dr. Buhler, it is necessary to include 
further the ample Smriti attributed to Vriddha Gau¬ 
tama, 3 and perhaps some other works. The numerous 
texts on all parts of the law, and especially on Civil Law, 
which are attributed to Vyasa, Brihaspati, U<janas, Yama, 
Atri, Angiras, Prajapati, Devala, Cankhalikhita and other 
authors, in the authoritative Digests and Commentaries, 
cannot be found in the metrical Smritis now passing under 
their narae 3 . The student of Hindu Law, whom the study 
of the Mitakshara and Dayabhaga has made thoroughly 
familiar with the names of Brihaspati, Vyasa and the 
rest as belonging to eminent authorities on law, cannot but 
feel grievously disappointed on becoming acquainted with 
the uninteresting treatises on penance, religious rites, pious 
gifts and other religious subjects which now pass under 
the names of these authors. 

In turning now to the Smriti fragments, I may begin by 
stating that they are vastly superior in importance to any 
of the works hitherto noticed in this Lecture. The large 
fragment recently discovered by Professor Bidder of a 
different recension of the Narada-smriti than the one 
known before and translated by myself has first to be 
considered. The importance of the ancient gloss ot 
Asahaya, by which this version of Naradas Code is accom¬ 
panied, lias been pointed out in the first Lecture. The 
remote antiquity of this Commentary is an important, but 
by no means the only, piece of evidence in favoui of the 
superior authority of this recently discovered versiou, 


1 This is another Harita-smriti than the two Ilaritas printed in the 
Calcutta edition. See Jolly l.c 121); Mandlik l.c. 288. 

3 Tt'lms been printed in Jibannnda’s Dharmashastrasangraha. 
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tt J ar as o 0e S fts compared to the current r 

I n ortunateiy, it is a mere fragment, and does not extend m™ 

(V in! ^ aU fc M , tie mi( lclle of the fifth head of dispute — 

tld ,4 9 ’ A bei ' e freaks off abruptly, omitting entirely the 

thmteen heads of dispute or titles of law that wi t 

• ,? u • those parts which have been preserved esp e 
lally the whole chapter on the Law of Evidence and the 
f. 1011 ou the mutual obligations of teacher and pupil are 
far m° re ample than, and contain nearly twice as many 
Aaiwlffi b<3 Responding parts of the current version. 

Inf inn ° fcl i esc 9 lol \ as raa y be traced in the oldest compi- 
A S , on a ) v ’ sucb as the Mitakshara, Smritichandrika, 
etc and must have belonged therefore to that version of 

worl ii whlC Vt he authors of thes * medieval 

sTa inV b + ef ° re them - ThnS > a certain 9 ,ok a of Narada 
rece vfd f a ma ^ dis pose at pleasure of gifts 

cSl! a f l0 i VniS 1 A Usbaad ’ wxce P ting immoveables, is 
authoVifnfi m the chapters on Inheritance in all 

as lino i U ° ] S es ts fiom the Mitakshara downwards; but, 

o cur in r, C ° rreC f tly Stated & C(de brooke, it does not 
cS # ! n ^ be current version of the Narada-smriti. This 
Ucka is found word for word in the other version in the 

narison ofiT 0 ’ ° • ^ Th ° result of a cartful com- 
version 5 - iaS b6en this > the current 

.‘ I , f th ° Narada-smriti stands to the recently dis- 
- bagment m the relation of an abridgment. 2 There 
can be no doubt of the genuineness-of the current version, 
ncai } everything it contains occurs in the other ver- 

Clnlrn^L Vcr ^ < ? ri '^) contains tho first hemistich of this 

C^, but the second hemistich has been replaced by a different projj! 

be meiit?nn^ er M?i iufcs ’ wbio |l s l 10alc favour of this supposition, might 
tried l»v Hm’fi. lul !' a ® c |% fco ^e current version, a person to be 
hot iro?f hnii . ^ l ’ e .°?^ ea J 8 tep through seven circles with the red- 
tlio oirri 1 • ^ I 1 ! 8 According to the other version, the number of 

Sfned n 1 same reading is found in a quotarion com 

rV fi i • Q . ^ ^ raTn _ l trodaya and other Digests. The whole treat-m^n*- 

tests onof J rl°f JrtS? A fc ' 10 ®*S ests > s in a great measure based on 
in thA ™r d /f° m tb - G Nal ? d{ M>inriti. Pew of these texts can be traced 
actnnliv / ren 5 VC1 li° n °{ that work, but the great majority of them is 
SS d f m . t ? ,e , 0fch i‘ r version -. The distribution of the 
version shoJ^ff 18 W t/? r fronl c * ear in the current version. The other 
proceeding^ twtltfcleTv t0 ° f a general introduction on 

tbc tjssuriwyfi s& ■"**— * 
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Lecture sion as well as far as it goes, and as upwards of half of the 
III ‘ 850 Clokas of which it consists are quoted in the Digests. 
On the other hand, should a complete manuscript of the 
older version of the Narada-smriti, as we may term it, 
ever turn up (of which, unfortunately, there is very 
little hope), it may be expected to contain all those numer¬ 
ous texts on every part of Civil Law that are quoted in 
the Digests. This result is not without some practical 
importance, as it proves the authority of those texts of 
Narada on Inheritance which are quoted in the Digests 
without being traceable in the current version of this 
work. The treatment of the Law of Inheritance in the 
lost part of the older version must have been very copious, 
as the chapter on Inheritance is said to have consisted of 
nineteen sections. 1 

Date of iiio The older version is important in this respect also that it 

smrlt!. a " furnishes some new data for determining the age of the 
Narada-smriti. Thus it contains a rule concerning forgery 
of precious objects, in which “ clindras and other objects 
made of gold ” are referred to. 2 Now, the word dinara 
is derived from the latin denarius, which could hardly 
have been introduced into India till several centuries A. I). 3 
Further, the traditional eighteen titles of law are divided 
into a great number of smaller sections in this work. 
Thus the Law of Debt has 25 divisions, the law concerning 
Boundary Disputes has 12, the Marriage Law has 20, the 
Law of Inheritance has 19, the law regarding Robbery and 
other Violence has 12. The total number of these divi¬ 
sions amounts to 182. The necessity of introducing them 
could not have been felt till the progress of Jurisprudence 
had outgrown the rude classification of an earlier age. 
Altogether, the older version of Narada exhibits even nioro 
evident marks of recent composition than the current 
version, and can certainly not be referred to an earlier 
date than the fifth or sixth century A. D. 


1 All these nineteen sections, however, as described in the Commentary, 
may be traced in the same order iu the current version as well though 
each is treated very briefly. 

2 <jvrmfgr 

3 See West & Biihler, 48. Though golden denarii were first coined in 
Rome as early as 207 15. C., the change of vowel from e to i in the first 
syllable shows this term to have been imported into India by the Greeks 
in the time of the Emperors, when the pronunciation of the Greek vowel 
,j had passed from e into i. 
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It should also be mentioned that the introduction to Lecture 
lyirada, which was first translated from the current ver- in. 
sion in Sir W. Jones’s Preface to his translation of Mann, —' 

and has since been quoted very frequently on account ! ,Uroduc * 
°l lts faring on the history of the Code of Manu, can Ndrada. 
now be studied in its authentic form in the older ver- 
si'>j>. Its contents may be summarized as follows: 1 —- 
Manu composed an ample code treating of all possible 
subjects, human and divine, and consisting of 100,000 
Cl okas, arranged in 1,080 chapters. This work he delivered 
o Narada, who, for the convenience of mankind, reduced it 
0 I"> () b0 Clokas. It was afterwards successively reduced 
0 ®’b00 and 4,000 Clokas by Markandaya and Sumati, the 
son ot Bhrigu. The original code is now read by the 
gods only, but the abridgment made by Narada of the 
ninth chapter, treating ot Civil Law, is preserved in the 
aiada-sniriti.” The first Cloka of the original code, 

Avlnch is quoted, corresponds to the 5th and 6th Clokas of 
i lanu-smriti. Nevertheless, it is that version which is 
leie attributed to Sumati, the son of Bhrigu, which must 
uve been in the main identical with the now current version, 

<e latter being attributed to Bhrigu and containing 2,685 
^.lokas,— z.e., not much less than the 4,000 of Sumati. 

letlier this whole account, as far as it concerns Narada, is 
mote than a fiction got up for the purpose of enhancing the 
authority of the Nanula-smriti, appears very doubtful; but it 
is certainly interesting for the history of theManu-smriti. 

those Smriti fragments which will now be noticed have The quota- 
not been preserved complete in any one MS. each; but tions ' 
iey may be put together from the immense number of 
quotations dispersed throughout the Digests and Commen- 
aries. In order to give you an adequate idea of the extent . 
aud importance of these quotations, I may mention that 
hey include about 200 Clokas from Brihaspati, and as many 
trom Katyayana, on the Law of Inheritance alone. The 
xajnaval kya-sipriti, which has acquired so much celebrity, 
las not more than 36 Clokas on the subject of Inheritance. 


P 10 correctness of the above translation is vouched for by the 
t ' nme otary of Asahaya. Professor Weber, in a Review of the author’s 
rnnslation of the Narada-smriti (seelnd. Stroifeu III, 491-494), takes the 
•ilaaa-siniiti to be described as an extract from Bhrigu’® recension of 
v ^ at- view, though admissible with regard to the current 

‘ S1 . 0U °* ^» a r&da. cannot be upheld with reference to the more copious 
version now discovered. 
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Most other parts of the Jaw appear to have Jjeen treated 
with equal detail in the lost Smritis of Brihaspati and 
Katyayana, and many other lost Smritis are quoted a 
great deal now on this and then on that subject. After 
having collected all quotations of this kind as far as they 
relate to Civil Law, from as many Commentaries and Digests 
as I could get hold of, I may say that these quotations do 
not only give a very good general idea of the nature and 
contents of the lost Smritis, but are so extensive as to 
enable one to reconstruct large sections of these works in 
their entirety. This is notably the case as regards the Law 
of Inheritance ; and even the order in which the texts 
must have followed one another in the lost originals can 
be ascertained to a certain extent by observing the arrange¬ 
ment followed in the completely preserved works, and 
putting together the long continuous passages that are 
sometimes quoted. The variation of reading is, of course, 
considerable; but in most cases the difference is merely 
verbal, and does not affect the sense at all or very little. 

A number of Smriti texts are quoted without their 
authors being named, and several other texts are attributed 
to some one author in one place, and to a different author 
in another place. This uncertainty was apparently caused 
by the early loss of these Smritis. It is highly probable 
that none but the earliest Commentators and Digest- writers 
possessed complete copies of them, and that the later 
writers were content to make second-hand quotations. 
This, with some of them, is an avowed practice. Thus 
Kamalakara, in the Vivadatandava, when quoting a text of 
the Brihaspati, Devala, Prajapati, Katyayana or other now 
lost Smritis, adds very commonly that the text in question 
has been taken by him from the Kalpataru, Madanaratna, 
Parijata, Apararka or some other noted Digest. He seldom 
or never makes a remark of this kind in the case of such 
works as the Manu, Yajnavalkya or Gautama Smritis, and 
it may be inferred from this that, in his time, i.e. in the 
17 th century, just as now-a-days, the latter works existed 
in MSS., but not the former. Moreover, an examination of 
the various readings in the quotations shows, that all the 
writers of one province generally follow the same reading, 
and that the modern writers beginning with the 15th and 
J 6th centuries or so quote few texts that cannot be traced 
to some earlier Digest or Commentary. This goes far to 
show that these writers, as a rule, did not consult the 
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Smritis at all , 1 but merely the standard Commentaries and Lecture 
Digests, and accounts thus for the gradual loss of nearly all in. 

those works, which were not accompanied by an authori- - 

tative Commentary. It is not altogether impossible that a 
complete copy of the Brihaspati, Katyayana or some other 
lost Smriti may hereafter be discovered in a forgotten nook 
ot an Indian Library, just as a complete copy of Vasishtha’s 
Dharmasutra aud the fragment of the older Narada-smriti 
has not turned up till quite recently. But it is more pro¬ 
bable that the Smritis of Katyayana, Brihaspati and the 
rest had been embodied so completely in the early Digests, 
that they gradually ceased to be studied, and even to be 
copied, as independent works. 

Turning from these general remarks 2 to those among Fragment® 
the lost Smritis that are specially important for Civil Law, ^Dj^ rma_ 
I will first notice those works which, judging from the u r ‘ ls ’ 
fragments, were written in prose or in mixed prose and 
verse, and may therefore be referred among the earliest class 
of law-books, the Dharmasutras. Such works are the 
Harita, Cankhalikhita, Cankha, U<janas and Paithinasi 
Smritis. The claim of^the Haritasmriti to the title of Tfewm. 
a Dharmasuti’a is supported by conclusive evidence of 
two other kinds. First, there is one prose text attributed 
to Harita, in which “ the holy Maifcraya'ni ” is referred 
to as an authority. 3 This makes it probable that Harita 
was the authoritative teacher of a school studying 
the Maitrayani Cakha of the Yajurveda. Secondly, the 
prose texts attributed to Harita show the same archaic 
language and compact style as the Dharmasutras. Some of 
the Clokas ascribed to Harita may also have belonged to 
his Dharmasutra, which cannot have been entirely in 
prose, as such an early work as the Dharmasutra of Vasisli- 
tha quotes from a metrical Smriti of Harita. But the 


1 That they were consulted occasionally in important cases may be 
seen from a passage of the Mayukha (IV. 5, 10), where a certain text 
quoted from the Kalikapurana is said to possess no authority, because on 
looking it up in two or three MSS. of that work it has not been found in 
them. However this observation is common to several Digest-writers, 
and they can hardly be supposed to have consulted the Kalikapurana 
each independently of the rest. 

It may be observed here that the rather numerous *nd curious texts, 
which are quoted in the Sarasvativilasa but nowhere else, have not boon 
extracted from that work, because their authenticity is more than 
doubtful. 

3 BuhJer, Sacred Books. XIV, p. xxi. 
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Lrcttre majority, of the numerous' Clokas attributed to Harita 
IU ~ i n . the Digests cannot have'formed part of his Dharmasutra, 
as they exhibit a full acquaintance with the technical 
terms used by the Indian jurists to denote the divers kinds 
of an answer in a judicial proceeding, with the mode of 
testing the disputed authenticity of a document, and other 
such modern institutions. The prose texts attributed to 
Cankhalikhita are similar in character, to those quoted of 
Harita, and some of these texts appear to have been 
common to both authors. The few Clokas attributed to 
the former do not contain anything that could not have 
occurred in any Dharmasutra, and may have belonged to 
the same work as the prose passages: What has been 
said of Cankhalikhita applies equally to Cankha. Both 
authors are frequently confounded. The J few texts attri- 
_ Uf.mas and buted to U$anas and Paithinasi are likewise partly in prose 
Faitliiiiasi. an( j partly in verse, but they are too scanty to admit of 
forming a definite estimate of the character of these two 
Smritis. Cankhalikhita quotes a prose rule of Uganas, 
which is not found among the fragments of this author, 
and Kdtf'A- Among the fragments of metrical Smritis, the texts 
attributed to Brihaspati and Katyayana occupy by far the 
most conspicuous place. Both authors are frequently con¬ 
founded in the quotations ; they mutually quote one 
another, and agree so closely in their treatment of the law 
and in the use of technical terms, that they may be 
supposed to have been quite or nearly contemporaneous. 1 
As for the date of these two authors, it is important to 
observe first of all the relation in which the Smritis 
composed by them stand to the Code of Manu. 

Brihaspati propounds the maxim that any Smriti text 
militating against an enunciation of Manu has no validity. 
That this maxim refers to a work much like the now 
extant Manu-smriti is proved by many of the fragments 
attributed to Brihaspati, which show a thorough acquaintance 
with the contents of the Code of Manu. Several of these 
passages have the appearance of a Commentary on that 


jail a. 


Brihaspati. 


recovering 


an 


work. Thus in discussing the means of 
outstanding debt, Manu makes use of several curious tech¬ 
nical terms (VIII. 49). Brihaspati devotes one special 
explanatory Gloka to each of these,terms in order. Brihas- 


1 Dr. Bum ell supposes that two different recensions existed of botl 
Katjajana and Brihaspati. * 
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pati distinguishes substantially the same eighteen titles of Lecture 
law as Manu, though he distributes them into fourteen titles IIJt - 
relating to property and four titles relating to the causing 
of injuries (Himsodbhavani), and adds an appendix treating 
of Sundries ( Prciklrnakam ). One of the eighteen titles of 
law in the Code of Manu is called sale of a commodity by 
a person not its owner (Asvamin). The term Asvamin 
being somewhat uncommon is accurately defined in a Cloka 
of Brihaspati. In other places, not content with the * task 
of a mere Commentator, Brihaspati, by means of an ingenious 
method of interpretation, has explained away such rules in 
the Code of Manu as were not in accordance with the prac¬ 
tice of his own age. The most instructive instance of this 
kind occurs in three Clokas of Brihaspati on the subject 
of the Niyoga, i.e., the custom of raising offspring to a child¬ 
less widow. This custom, he says, is ordained and described 
by Manu, and again prohibited by the same. This is 
because the Nigoya is no longer admissible now on ac- * 
count of the successive deterioration of mankind in the 
four ages of the world. In the former ages, men were 
eminently virtuous and wise, but in the present age of the 
world, their capacity is weak. Therefore the divers kinds 
of adoption which were practised by the ancient sages 
cannot be practised by the people of the present day. 

On the subject of gambling, Brihaspati states correctly that 
it is forbidden by Manu (IX. 221-228), but permitted by 
others, in case a share of the profit be given to the 
King. He endeavours to remove this contradiction by 
laying down the rule that gambling shall be practised under 
the superintendence of public officials for the purpose of 
detecting thieves. In speaking of certain objects declared 
indivisible by Manu, he goes the length of taxing Mauu 
with error, though he does not refer to him by name, no 
doubt because lie would not seem to differ from so high 
Rn authority. I am referring to the six verses in which 
Brihaspati states his views regarding indivisible objects. 

He commences his exposition by stating that those who 
Hid down the indivisibility of clothes and the rest have not 
decided properly. That the expression “ clothes and the 
rest” relates to the objects mentioned as indivisible by 
Hanu (IX. 219), is shown by the following verses, in which 
Brihaspati discusses the other indivisible objects in the 
same order as they are enumerated by Manu. Under 
these circumstances the tradition recorded in the Skattda- .. 
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Lecture purana, 1 which makes Brihaspati the author of the third of 
four versions of the Code of Manu, acquires some importance. 
It certainly deserves more credit than the statement con¬ 
tained in the same text that the second version of Manu is 
due to Narada. This may be seen by comparing, e. g., Neva¬ 
da's and Brihaspati’s versions of the eighteen titles of law 
Narada differs considerably from Manu as to the names and 
arrano-ement of several titles, and subdivides them altogether 
into 132 Sections. Brihaspati’s eighteen titles, as pointed 
out before, are substantially identical with Manu’s. 

Katvayana. Katyayana’s texts also have in several cases the appear- 
anC e of ^losses on the now extant Mcinu-sinriti. ^ A clcrii 
instance of this from the section on Inheritance is furnished 
by Katyayana’s treatment of the Law of Strldhana. After 
givin" an enumeration of the six kinds of Strldhana, 
which is word for word the same as Manu’s, he proceeds 
to explain them in several Clokas, and he adds some 
* other Clokas intended to. define the meaning of. other 
kinds of' Strldhana besides those six. One of these kinds— 
the gift subsequent to marriage—is specially mentioned in 
the Code of Manu (IX. 195) as well, and this may be 
viewed as the reason why Brihaspati thought it necessary 
to explain the term. It is true, on the other hand, that 
certain statements which Brihaspati attributes to Manu 
do not occur in his code, and are even directly opposed 
to his teaching. Thus, e. g., he quotes Manu or Bhrigu as 
the authority for the doctrine that the ordeal by sacred 
libation shall be administered where effects belonging to 
the family property are suspected to have been concealed 
at the time of partition. The Code of Manu contains no 
rule of this kind, nor does it refer to any other ordeal 
except the water and fire ordeals. However this may 
be explained, whether as showing that Ivatyayana knew 
more than one version of the Code of Manu, or that the 
Code of Manu has been considerably altered since his 
epoch, or that he quoted from memory only-, or in some 
other manner, a comparison of the rules of . Manu ant 
Katyayana on written documents, on the administration of 
ordeals, on the proprietary rights of females, on self-acquired 
' . property, in fact almost on every part of the law, shows that 

the latter author must be referred to a far later period in 
the history of Indian Law than the former. In some cases 


1 See above*, p. 1G» 
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Katyayana supplies explanations to difficult technical terms Lecture 
used by Brihaspati. Thus the latter refers occasionally to 111 • 

debts contracted from love or anger. ilatyayana explains 
what sort of debts are referred to by these terms. In several 
other cases however Brihaspati in his turn is more 
explicit than Katyayana, and the composition of both 
works, as pointed out before, must belong very nearly to 
the same epoch. 

As for their relation to the Yajnavalkya and Narada Compari- 
Smritis, it is quite clear that they must be posterior to 
the former work. Thus in comparing Yajnavalkya’s rules authors 
on the Law of Stridhana with those of Manu on the ^iky-^and 
one hand, and those of Katyayana on the other hand, Narada. 
it will be found that Yajnavalkya’s treatment of this part 
of the law occupies an intermediate position between the 
extremely detailed rules of Katyayana and the scanty 
provisions of Manu. Both Katyayana and Brihaspati refer 
to.several other kind of ordeals, besides the five sorts 
mentioned by Yajnavalkya. Brihaspati speaks of four 
aud Katyayana of five sorts of sureties instead of the three 
sorts ot Yajnavalkya. Both authors give a great many 
detailed provisions regarding every part of a Judicial 
Proceeding, of which the Yaj navalky a-smriti does not 
exhibit the slightest trace, etc. The case is not equally 
clear as regards the priority of the fragments of Brihaspati 
and Katyayana to the Narada-smriti. The older version 
ot that work in particular contains so many technical 
details on proceedings at law, which correspond precisely 
to Brihaspati’s and Katyayana’s rules on the same subjects, 
that it is necessary to refer its composition to nearly the 
same modern epoch. Moreover, the Narada-smriti agrees 
with these works in the use of the term Dinara. On the 
other side of the question, it may be argued that Brihaspati 
aud Katyayana define the value of a Dinara (= 1 Suvarna,) 
which shows that they are acquainted with its use as a coin, 
whereas Narada seems to refer to Dinaras used as orna- 
mentl only. 1 There are some points, too, such as e. g. the 
enumeration of twelve sorts of witnesses and of seven 
sorts of private and three sorts of royal documents by 
Brihaspati, and the enumeration of a host of incompetent 


* & Btihler, 47-18 ; Fiihrer, Lehre von den Scliriften in Brilias- 

pabi’s Dharraayasfcra. it may be mentioned iii connection with this sub- 
.icot that Brihaspati refers to the Persians by the name of Parayikas, 
which term docs not occur iu early Sanskrit Literature. 
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Lecture sureties by Katyayana, in regard to which even the 
older and more copious version of Narada cannot vie in 
completeness and systematic treatment with those two 
authors, who cannot be placed earlier than the 6th or 7th 
-century, if Narada has been rightly referred to the 5th 
Fraprmems or 6th century. The remaining Smritis which are quoted as 
work's!^ authorities on Civil Law may be divided into four classes, 
the first of which comprises the independent works of 
Vyasa, Devala, Pitamaha, Yatna, Atri, Prajapati, Ka^yapa, 
1 Indcpen- Bharadvaja, Rishj^ringa, Samvarta, Angiras, Prachetas, 
dent ' vork3 - shmantu and some other authors. All these writers are 
very much inferior in importance to Brihaspati and Katya¬ 
yana, and the fragments attributed to them are for the 
most part so scanty, that it is impossible to fix their dates 
with any thing amounting to precision. 

Vyaa Yyasa shows himself acquainted with mosf of those 

technicalities, which had been introduced into Judicial Pro¬ 
cedure by the Schools of Law, and he occasionally goes 
even beyond Narada, .Katyayana and Brihaspati in 
detailed treatment of this subject. Thus, e. g., his rules 
on documents, especially on forged documents, are very 
minute. In the Law of Debt he enumerates seven sorts of 
sureties, i. e. two more than Katyayana, and three more 
than Brihaspati. In treating of Stridhana he mentions 
and defines the species of Stridhana, called Sand ay ika, and 
fixes the maximum amount of Stridhana to be given to a 
woman at two thousand Panas. Both rules occur in no 
other Srnriti except Katyayana’s. • ' ' 

Devaia. Devala’s definition of the meaning and extent of the 
term Stridhana is more wide than that of any other 
author. On the other hand, he assigns to the widow the 
last place in the order of heirs to one deceased without 
male issue, Which is contrary to the ruling even of such 
comparatively early authors as Vishnu and Yajnavalkya. 
Fitdmnha. Pitfunaha is quoted as an authority particularly on the 
Law of Evidence, and no other author has left us such 
detailed descriptions of all the nine sorts of ordeals he. 
Besides he refers to the eight parts of a Judicial Proceed¬ 
ing much in the same way as Narada, and mentions 22 law 
cases to !><■ brought before the King, which appear to cor¬ 
respond to the eighteen old titles of law. He also refers 
to the Bhils and other low castes which are never men¬ 
tioned in the oldest law-books. 

Regarding the other writers of this class it is hardly safe 



SMRITI fragments. 


65 


tor fclie present to venture a more definite statement than Lecture 
this that they belong more probably to the latest than to ni - 
the earlier phases in the growth of Indian Law. Thus »jgS? ne . 
the Angiras-smriti ordains the performance of Satl, which °us Fr.-ig- 
is also recommended in the Smritis of Vishnu, Brihaspati, lllents - 
' yasa, Haiita and in some others, but in none of the oldest 
works. 1 Bbaradvaja speaks of two sorts of pledges that 
■are not mentioned anywhere else. That the author of 
the Smriti-sangraha (Sangrahakara) cannot be an early 
writer is shown by the meaning of Sangraha, i.e. col¬ 
lection, this collection being no doubt made up of thS 
sayings of earlier sages; and this supposition is fully 
borne out by the contents of the fragments quoted from 
the Sangraha. 2 

7 he works attributed to Vriddha or Brihan-Manu, V. or 2 . The 
Lrihad Aajnavalkya, V. or B. Vasishtha, V. or B. Vyasa, V. | ev . er< ^ 
Gautama, V. Katyayana, V. or B. Brihaspati, Laghu and V. or of divers 

Harita, etc., are, by the addition of such epithets as these, Smritis. 
distinguished from Manu, Yajnavalkya, etc., themselves. It 
ias been sometimes supposed that the addition of the epi- 
het Vriddha “ old,” e. g., to the name of Manu, proves that 
11 s * old Manu ’ must have lived in an earlier epoch than 
t ie author of the Code of Manu. But an examination of the 
-acts shows that no genuine historical tradition is embodied 
in these epithets. Thus the metrical Smriti of Vriddha Gau¬ 
tama. “ the old Gautama,” as published in Calcutta, is clearly 
a modern production, of sectarian origin, and separated by 
thousands of years from the Dharmasutra of Gautama. It 
differs likewise from that metrical Smriti of Vriddha 
Gautama, which is occasionally quoted in the authoritative 
Digests, and this work also, though older than the one 
printed in Calcutta, must be more recent than the Dhar¬ 
masutra. Among the few Clokas attributed to V. or B. 

Manu are three on the transport of commodities and the 
hire of vehicles, which are similar to the corresponding 
1'iiles of Yajnavalkya and Narad a, and sIioav that the Law 
<it Commerce and Trade must have been comparatively 
developed at the time of their composition. They also 
contain two words which have a modern appearance, the 

* See below, p. 80. 

f Sangraha contains some curious speculations about the 

latuie of Property and of Inheritance. Several customs, the perform- 
uce of which is enjoined in the other works, are declared obsolete in 
cue feangraha. 
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Lecture noun bhata, hire, and the verb bhatayati, he hires. Profes- 
JtI ~ sor Max Muller has shown, in his recent Cambridge Lectures, 
that Vriddha-Manu was acquainted with that kind of Astro¬ 
logy wliichseems to have been derived from a Greek source. 
What is even more significant, a verse of Vriddha-Manu, 
which is frequently quoted in the Digests, contains the rule 
that a chaste widow, who has no son,shall succeed to herhus- 
band. The Code of Manu, on the contrary, doesnot recognize 
the widow’s claim.to the Inheritance in any case, and this is 
evidently the older opinion of the two, as will be shown in 
another Lecture. These facts tend to show that the author ' 
of the Vriddha-Manu-Smriti, whoever he may have been, 
was a recent writer. He was acquainted probably with 
the Code of Manu, and chose that appellation in order to 
ensure to his production the authority ol a work composed 
by the first of legislators, while distinguishing it at the 
same, time from the current version of the Code of Manu. 
It has been argued that the epithets Vriddha, Brihat, &c., 

. may have been coined in order to distinguish the several 
metrical redactions existing of each early Siitra work. 1 It 
is, indeed, quite possible, and even probable, that several of 
these epithets did not spring up before the epoch of the 
Commentators. Such epithets as Brihat, “great,” Laghu, 

“ small,’ Cloka, “ metrical,” apply to works rather than to 
authors, and the two terms Brihat, “great,” and Vriddha, 

“ old,” are frequently interchanged. • But it is obvious 
• that the opinion of the Commentators has very little weight 
for determining the age of- any such composition, especially 
as the Commentators are very careless iu using these 
epithets, and are not even agreed about their meaning. 
Thus the Mitakshara (II. 1. G), in quoting a passage from 
Vishnu’s Dharmasutra, denotes that author, or rather his 
work, Brihad-Vishnu, “ the great Vishnu,” probably in order 
to distinguish this work from the metrical Srnriti of 
Vishnu, which is quoted in other parts of the Mitakshara. 
In other Commentaries, however, the author of the 
Dharmasutra is generally called Vishnu simply. The term 
Vriddha means “ old,” and is frequently used by the 
Commentators to denote the date of an author. Some 
Commentators, however, are of opinion that such epithets 
as Vriddha, “ old,” imply different periods in the lives 


1 See Dr. Rajendralala Witra’e remarks, quoted iu ltajkumar Sarvadbi- 
karis Lectures, 168 note. 




SMRITI FRAGMENTS. 67 

of the same authors. Under these circumstances we are Lecture 
left to ascertain the comparative age of the supposed several In - 
recensions of each Smriti through internal evidence alone, 
and internal evidence certainly points to their being in 
reality entirely independent from each other, and com¬ 
posed at different times by different authors. The authors 
to whose name an epithet is added are, however, generally 
more recent than those without an epithet. In some 
cases, these names may never have belonged to com¬ 
plete works. Thus when the Smritichandrika, Vivada- 
tandava and other Digests attribute to Vridda-Yqj ua valley a 
a verse which corresponds very nearly to a passage of the 
current version of Yajnavalkya (II. 149), it may be pre¬ 
sumed that it was precisely the existing slight difference 
of reading which caused them to qualify the name of 
Yajnavalkya in this case by adding the epithet Vriddha. 

The number of quotations from Vriddha or Brihad Yajna¬ 
valkya is so small that the former existence of a complete 
work attributed to that author is more than doubtful. 

•3. Apastamba, Gautama, Vasishtha, Baudhayana and Metrical 
Vishnu arc quoted as the writers of metrical texts not attributed 
found in those works. This might be taken to prove to the 
that their Dhavmasutras have not been preserved entire. 

But the thoroughly modern appearance of most of those sutras 
metrical passages renders it highly improbable that they 
should ever have formed part of a Dharmasutra. The 
limited number of Glokas which, though attributed to Manu Ami to 
and Yajnavalkya J in some Digests, do not occur in the^dYajna- 
Smritis composed by these authors, are either spurious, or vaikyn. 
have been attributed to these authors by mistake. 

4. The origin of the rather numerous texts, which are 4. Ano- 
quoted as Smritis without the names of their authors "^° us 
being given, is difficult to determine. In some cases the 
author’s name is missing in one Digest, but supplied in 
another. The loss of the author’s name might be equally 
attributed to carelesness in the other cases. But it is more 
probable that most of the anonymous Smritis represent 
sayings current in the more recent law-schools of India 
and comparable to the law proverbs of other nations. As 
an instance of an anonymous Smriti exhibiting specially 
clear marks of recent composition, I may refer to the 
long text concerning obsolete laws, which has been trans¬ 
lated in the General Note to Sir W. Jones’s version of Manu. 

The immense number and variety of the fragments 
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Lecture noticed in this Lecture shows how vast the extent of Smriti 
in - literature must have been, and how intensely its partial loss 
DateoFthe has to be deplored by the student of Hindu Law. Schools 
metrical of law were spread, no doubt, over the whole Continent of 
La -men India, and it is impossible to tell how much of the diver- 
sit)'’ of doctrine observable in the Smriti fragments has to 
be attributed to the different times, and how much to the 
different countries in which their authors may be supposed 
to have lived. Thus much however is certain, that the 
most recent metrical Smriti fragments even must be older 
than the ,11th and 12th centuries in which most of 
them are quoted as inspired writers by Vijnanc^vara and 
Apararka, and older for the most part even than the 8th 
or 9th century, in which many of them are quoted by 
Medhatithi. 

Lcjai rules p>y referring Brihaspati and Katyayana to the 6th or 7th 
Sanskrit century, as has been done before, these two writers are 
play Mne- made nearly contemporary 1 with the author of the well- 
chakatika. p. nown drama Mricchakatika, and as that drama contains 
a full description of a Judicial Proceeding, which is pro¬ 
bably pourtrayed from life, it is interesting to compare 
that description with the rules given by Brihaspati and 
Katyayana. One of the most curious features in the 
Judicial Proceeding described in the Mricchakatika, viz., 
this, that all the statements of the parties and witnesses 
are written down on the floor by the scribe, corres¬ 
ponds actually to the rules of Brihaspati, Katyayana 
and Vyasa on the subject. Thus it is ordained by 
Brihaspati that the Judge shall cause the plaint to be 
written 2 and re-written on the flooi’, till everything in 
it is quite clear, and though he refers to other modes of 
committing the depositions of the parties and witnesses 
to writing besides this, it appeal’s to have been a very 
common proceeding to use the floor of the judgment-hall 
for that purpose. The Judge in the Mricchakatika is 
assisted by the chief of a guild of merchants, by a 
scribe and by a beadle. Katyayana says that a few vir¬ 
tuous merchants shall be present at every Judicial assembly. 
Brihaspati, Narada and others name the scribe and the 

1 This drama must have been composed before the time of Kiug* 
Criharsha, fiOO A.D., but it is probably not much older. 

- In the law-snit described in the well-known farce Dluirtasamagama, 

the plaint is likewise written on the floor («nf jjfpl See 

Fiihrer, Lehre von den &chriftcn, p. 30. 
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beadle among the eight or ten regular members of a Lecture 
Court. The sentence passed by the Judges in the Mric- 
chakatika is supported by them with a quotation from 
the Code of Hauu, to the effect that a Brahman is not 
liable to capital punishment, and can only 7 be banished, 
talcing with him his entire property. This rule is actually 
found in the Code of Manu (IX. 241), and as for the con¬ 
sultation of that work by the Judges, it has been shown 
in the last Lecture that Briliaspati ordains the law-book 
to be consulted in every Judicial proceeding. The 
Mricchalcatika enumerates the qualities required in a 
Judge, among which a thorough knowledge of the law¬ 
books ranks first.. Similar statements may be found in 
most Smritis.' Charudatta, the hero of. the Mricchakatika, 
after having been innocently sentenced to death, complains 
that none of the customary ordeals by poison, water, 
balance, or fire has'been administered to him. Katyayana 
and Briliaspati, as well as Yajnavalkya, Narada and others, 
describe the mode of performing these and other ordeals. 
Katyayana says, moreover, that an ordeal must be admi¬ 
nistered to any 7 one. who by r its performance wishes to 
clear himself from suspicion, and Yajnavalkya states 
(II. 9G, 99) that an ordeal shall be performed in all heavy 
cases. 

I have dwelt thus long on these analogies between import- 
one of the most celebrated Sanskrit plays and the teaching iVi^Sinriti 
of (lie later Smritis, because they contain most valuable fragments, 
evidence in favour of the practical character ot these 
works. It has been seen in the first Lecture that the 
Commentaries and Digests, which form the basis of the 
modern law of India, are by no means free from unpro¬ 
fitable speculations and learned pedantry. Besides, the 
task of reconciling all the discordant texts of the.Sinriti- 
writevs must have been simply 7 appalling. It is important to 
notice that, in acquitting themselves of this task, the later 
jurists have generally stuck to the rules embodied in the 
more recent Smritis, such as the, works of Briliaspati and 
Katyayana. This circumstance furnishes a furthei* argu¬ 
ment in favour of the practical value of the Commentaries 
and Digests compiled by them. 
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Comparative Jurisprudence — The Orientalist’s task— Division of the subject — 
Religious character of marriage in India — Marriage a necessity —Wedding 
customs not mentioned in the Smritis— Reasons to account for this circum¬ 
stance— The eight marriage forms, formerly six, originally three — Origin 
of the more recent forms — Baudhayanaon marriage — Informal marriage — 
Marriage by purchase — The legal position of women — The damsel — The 
wife — The widow —References to Sati— The position of women in Indian 
fiction — The truth about Sati — Proprietary rights— The joint-family — 
Position of the father—Position of the mother—Special dignity attaching 
to her — Gradual restriction of the father’s power—What was left of it — 
Right of primogeniture — Position of the manager — Mode of enjoyment of 
common property. 


Compara- In this Lecture I propose to discuss some of the leading 
tive Juris- f ea tures of the early family law of India. The constitution 
pruituice. ^ f alB iiy a nd the collective forms of property in India 
have been receiving a considerable amount of attention 
lately from a number of eminent writers in different parts 
of Europe, who, from the high pinnacle of Comparative 
Jurisprudence, have been looking out carefully for all 
vestiges anywhere to be detected of that earlier stratum of 
legal institutions on which the social system of modern 
Europe has been raised. The results of their researches 
have in their turn contributed a great deal towards a right 
appreciation of the growth and origin of a number of legal 
rules in the Indian law-books, which, but for the torch¬ 
light of Comparative Jurisprudence, might have retained 
their strange and perplexing appearance to the last. By 
comparing with the Indian Law the institutions exhibited 
in the ancient legislations of Europe and preserved among 
some of the Slavonic tribes down to the present day, it has 
become possible to point out the connecting links between, 
institutions even so widely different as those of modern 
India on the one hand, and modern England on the other 
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hand It is not ray intention to expatiate on this theme. Lecture 
Inanks to the researches of Sir H. Maine and others, the IV - 
common possession by the Aryan nations of a Humber of,, ' 
ancient customs and legal rules has become a truisifi. The Hiisrs" 6 "" 
task of the Orientalist lies in a different direction. His is task - * 
the historical, and not the comparative method of study. 

-Let Comparative Jurisprudence trace the remote beginnings 
ox the modern institutions of India. It remains for the 
Historian and Orientalist to investigate the series of gradual 
changes which have transformed the earliest l’ecorded laws 
into the rules prevalent in the present day, and to examine 
he vast detail of the legal history of India. 

-I he general principles of the earty Indian family law may Division 
1e Massed under three heads: 1, marriage laws and the legal t!i , the 
position of women; 2, the relations between male relatives SU JCC ’ 
in the ascending and descending lines; 3, the rights and 
duties of male collateral relatives. 

Carriage, according to the old Sanskrit law-books, is not Religious 
a meie social contract, but a strictly religious institution, marria^e° f 
*°f 11 1 himous definition of marriage in Roman Law m India, - 

is ully applicable. It is, indeed, as in ancient Rome, an 
association for life, and productive of a full partnership, 
oth m human and divine rights and duties. 1 Thus it is 
s ated by Apastamba (II. 10, 27, 1) that the connectioir (of 
i us band and wife), takes place through the law. The wife 
j s 110 k merely her husband’s helpmate in all worldly affairs, 
mt she assists him in the performance of the regular 
sacrifices, and helps him to gain heaven. A legitimate 
' VJie 18 therefore called Dharmapatnl, i.e., as the Commen- 
,. a ,di'a explain, Dharmartham patui, —a wife married for the 
'unlinent of the Sacred Law. An English writer (Grady) 

1 lTS- S ^ 1C f jaw °f Marriage as “ the great point to which 
a t Hindu Law converges.” It is certainly not too much to 
j'j-) y*at Marriage is the one decisive event in the life of a 
mdu woman. No other of the Indian Sanskaras or 
sacraments than the marriage ceremony citn be perfonned 
°i a woman, but the performance of this ceremony for 
her is obligatory. 

Nothing, indeed, is better capable of characterizing, the Marriage 
|c lgious sanctity attributed' to marriage in the Hindu llc?e!>:,lti ' 
a w-books, than the rule that neither any man nor any 


.i- sunt ccmjunctio maris efc feminte et consortium omnis vit®, 

mm et uumani juris eommunieatio. 
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woman must remain unmarried. In order to insure the 
strict observation of this rule, even after the death of the 
father, on whom the duty to provide for his sons in mar¬ 
riage devolves in the first place, it is ordained that in such 
cases the expenses of the marriage and other customary 
ceremonies have to be defrayed by the brothers. 1 As 
regards the marriage of females, the ruling of the Indian 
Legislators is even more explicit. They enumerate a whole 
series of Kanyapradah, i.e., persons, on whom it is incum¬ 
bent each, on failure of the preceding one in order, to give 
a maiden in marriage. Manu (V. 15 1), it is true, names 
the father and brother alone, the brother requiring the 
paternal assentforgiving away a sister; and Samvarta states 
that a mother, father or eldest brother, who have failed to 
give a grown-up girl in marriage, shall go to hell. 2 Vyasa, 
however, refers to the ^father, father’s father, brothers, 
paternal uncles, relatives (Jnati) and the mother in succes¬ 
sion, 3 and analogous enumerations are given in other 
Smritis. According to Kamadeva and Narada, the King is 
to give a maiden away on failure of relatives. 4 The rules 
of Yajnavalkya, Vishnu, and Narada, on the subject of 
guardianship over a maiden, which differ slightly inter se, 
have become the foundation of the modern law and of the 
difference, of opinion which exists in reference to this 
subject between the Bengal writers on the one hand, and 
all the other writers on the other hand. 5 The custom of 
child-marriages evidently^ was as universal in ancient times 
as it is now. 

The sanctity of the marriage tie is further illustrated 
by the numerous rites which are held essential in a 
wedding ceremony. Many curious details about the 
ancient marriage rites may be found in the Grihyasutras, 6 
and the complete publication of these valuable records of 
the past social life of India, which is a great desideratum 
of science, would throw much new light on the history of 
the marriage ceremonies in India. What has hitherto come 
to light of these works has been sufficient to prove the 
existence of a surprising similitude between the old wed- 


1 Narada, XIII. 83, 34. 

■ See Pandit Jibnuaiida’s Dhannaslia-strasangraha, I. p. 590, 9 I. G7. 


3 Ibid, II. 326, 9 I. <>. 

1 Jnd. Studien, V. 310 : Narada, XII. 22 , 23. 

3 Sec Dr. G. D. Banerjee, Hindu Law of Marriage and Stridlian, 47. 
• Ibid. 98—09,287—274. 
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oafrA^rUlS? aand the COTreS P 0 " d “8 oti^„ 

Hie Smritis contaiu little or nothing about the marriage - 

c e] ernom eS} except occasional references to the ceremonies Not • 
o ^'grahana, or acceptance of the bride’s hand, and> of inThe* 0011 
aptapadl, or walking of the seven steps, as also to the S “ litis * 

1 an -^ s t° be recited on these occasions. Instead of this, 
inn.st ... inritis enumerate and describe eight forms of mar- 
iiage, five, of which are absolutely equivalent to purchase 
(p two kinds), forcible abduction, rape, and illicit con nee—. 

ion without parental consent. From this it has been . 

some imes inferred that the performance *of certain cere- account for 
inonies, or indeed, of any ceremony, is not necessary to 
constitute a valid marriage according to the Hindu Law. 

, i* i, he^idea of marriage as a mere civil institution is 
5 • P f f ei S ,1 1 to th e~ Hindu mind. The silence of the 

omritis about the marriage ceremonies is easily explained 
by considering the origin and nature of these works. It 
‘ as 1 bec ; u sh ,°wu that the Dharmasutras were not inde- 
p ndent workW, but parts of a whole. The description- of 
tl, -is vaias, or sacraments, fell within the province of a 
different class of Sutra works, the Grihyasutras; and the 
j.‘ i y , , ln A 'J 1IC * 16 authors of the Dharmasutras refer 

, le Sanskaras shows that they expected their 
leaders to know them from the Grihyasutras. The Dharma- 
f U it °P, -^-Pastamba contains several express references 
° io Grihyasutra of the same school. Thus, in the 
xf c 1011 . on funeral oblations, the Dharmasutra prescribes 
ia t ie^ sacrifice!’ shall eat a small mouthful of the 
0 nation in the manner described (in the Grihyasutra). On 
eumg to the Grihyasutra it is found that a certain 
r tln l ia ] >as to be recited on this occasion. Similarly 
because the Dharmasutras fail to give a description of 
ie wedding ceremonies, that description had to be supplied 
lorn the Grihyasutras. The» metrical Smritis follow the 
laiinasutras on this as on most other points. 

formic u a tui’o a ud origin °f the eight traditional marriage The ci^ht 
is nas been trie subject ot much discussion. Some new marria &« 

Vol ^ (> v Weber, Indian Wedding Customs, Iu the Ind. Studien, 

Zi ir.fl.vif, , , i er . fn.lisches Eke-und Familienrecht. Vol. I.II of the 

2 tvt lf t f. vergleich. Rechtswissenschaft. 

18- S^V-^ 20 ^ Gf l ut - IV - IS ; Yajn, I. 68-61 ; Vishnu, XXIV, 

Acvaitv ft ? n P d u’ X -[’ 9 r ~~ 46 •’ Baudi -. I, 11.20; Cankha, IV, 2~6; " 

alayana Gnhyasutra, I, 6. 
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Lecture facts regarding the history of this strange classification 
n • may be gathered from the recently translated Dharmasutras. 
f ormS) Apastamba(II. 5,11,17—-20)and Vasishtha (I. 28—35) agree 
formerly i n referring to six marriage forms only. They omit the Praja- 
patya and Pa^acha 1 forms, which are precisely the least 
intelligible forms of all. It is permitted to conjecture, 
therefore, that the introduction of these two marriage 
forms belongs to a subsequent epoch. Yasishtha differs 
besides from all other writers as to the names which he 
assigns to the sale and to the capture of a maiden. The 
latter form of marriage, which is usually styled the 
Rakshasa rite, •he calls the Kshatra rite, i. e. the rite des¬ 
tined for the Kshatriyas or warriors; and the sale of a 
maiden, usually termed Asura rite, is by him designed as 
the Manusha rite, i.e. the rite destined for ordinary mortals. 
The use of these terms, which have a very archaic appear¬ 
ance, renders it highly probable that the origin of this 
whole classification was closely connected with the Indian 
Originally caste system. The Brahma, Kshatra and Manusha rites, 
three. ' ^ <*. the solemn gift of the bride with the customary 

wedding ceremonies, the forcible abduction, and the sale 
of a maiden, are apparently the three oldest forms, and 
they were destined for the Brahman, Kshatriya and 
Vai 9 ya, or Cudra castes, respectively. Now, the term 
Brahma is ambiguous, and may denote either what relates 
to the Brahmans, or what relates to the god Brahman. The 
later writers took it in the latter sense, and invented a new 
and more complete system of classification of the marriage 
forms, which corresponds to the popular classification of the 
gods and spirits. The Vasishtha-smriti exhibits a mixture of 
the two systems, the old and new one. The three old # 
names, which connect the marriage forms with the caste 
system, are preserved; and this accounts for the fact that 
Yasishtha does not think it necessary to say which form 
is suitable for which caste, as is done in the other 
Smritis. All the other Smritis have retained the term 
Brahma only, and changed the two other forms; most 
Smritis have moreover introduced two forms of marriage, 
which were unknown both to Vasishtha and to Apastamba, 
as has been already noticed. 


1 It may be observed tliafc A oval ay ana s definition of the Paigftcha form 
differ.-' from tbe ordinary one. According to him, it consists in forcible 
abduction of a maiden, wbile her guardians are asleep or intoxicated. 
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If this conjecture regarding the origin of the marriage Lecture 
forms is correct, it tends to account for the existence of ^ • 
special denominations for such slightly differing forms of 0ri , lin 
marriage, as the Brahma, Daiva and Prajapatya forms. 0 f the 
The only raison d'etre for the Daiva and Prajapatya rites jjjw 
is this, that it was held necessary to have as many marriage forms, 
rites as there were classes of divine beings.. For similar 
reasons the Arsha form was added to the list, though it 
agrees with the Asura form in representing a sale of the 
maiden to the bridegroom. The Gandharva form might 
have been invented in compliance with the popular tales 
of love-matches of eminent heroes, which have found 
entrance into the Indian epics. 

Some further facts regarding the nature of the eight i5audhaya- 
marriage rites may be elicited from the recently published mar 
Dharmasutra' of Baudhayana (I 11, 20). This writer, 
after stating that the four first forms only are lawful for 
a Brahman, goes on to say that the capture and sale of a 
maiden agree with the law of the Kshatriya or warrior 
caste, because power is their attribute, and that love- 
matches and rape are fit for Valyas and Cudras. The 
reasons which he assigns for the latter rule is this, that 
Vaigyas and Cudras are not particular about their wives, 
because they"*live by low occupations. The opinion of 
Baudhayana appears to be this, that, among members of the 
lower castes, even illegitimate methods of obtaining domi¬ 
nion over a maiden are perfectly allowable, because these 
castes do not stand on the same moral level as the Brahmans. 

It will be seen further on, that, in the case of Cudras, the 
right of illegitimate sons to the inheritance is nearly equal 
to the right of legitimate sons. 

The commentators assert that all the lower forms of Informal 
marriage must bo understood to be regularly followed by 
the performance of the ordinary marriage ceremonies. 1 he 
same opinion is expressed by one of the Smriti writers them¬ 
selves, viz., Devala, who states that even in the Gandharva 
and other low forms of marriage, the performance of the 
nuptial rites cannot be dispensed with. It may, however, 
be doubted whether the ancient writers, such as Manu, 
Baudhayana, and Apastamba would have shared this view. 

The low estimation in which the lower castes were held by 
them makes .the contrary highly probable, at least as far as 
the lower castes are concerned, for which the lower forms., 
of marriage are principally intended. No doubt, the lower 
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chase. 


Lecture castes used to practise special ceremonies on occasion of a 
wedding in ancient times as well as now-a-days; only tlie 
Brahmanical Legislators did not care whether these ceremo¬ 
nies were practised or not. 

It is quite clear, however, that the most common among 
the lower forms, viz., the sale of a maiden, was by no means 
confined to the non-Brahmanical castes. The very vehe¬ 
mence of the attacks which are levelled against this prac¬ 
tice by the Brahmans affords evidence in favour of its 
common occurrence among all castes. The following text 
occurs in two recensions of the Yajurveda, and is quoted by 
Vasishtha—“She commits sin who unites herself with stran¬ 
gers, though she has been purchased by her husband.” 1 2 
This text seems to indicate a state of society when the 
payment of a bride-price by the husband was necessary to 
constitute a valid marriage. An analogous text is found 
in two Grihyasutras and in too Smritis :' J “ Therefore one 

hundred (cows) besides a chariot should be given to the 
father of the bride.” The unpublished Grihyasutra of the 
Katbaka School contains an interesting description of the 
ceremonies to be observed in contracting marriage by pur¬ 
chase. Strabon relates that, in India, the bridegroom 
gives a 'Cevyoc fiouv to the parents of the bride. This is 
precisely the Arsha wedding, which the Smriti writers 
have inserted among the laudable marriage rites, perhaps 
because it was a time-honoured practice and was less 
objectionable in their eyes than a money stipulation to the 
same effect. The Smritis are full of other indications of 
the frequency of marriage contracted by purchase. 

A nation which tolerates this custom is not likely to 
position of regard the sex with special favour. To this it must be 
added that the ascetical tendency of the priestly lawyers 
has prevented them from treating the question of woman’s 
rights in an impartial manner. 3 With the Indian Legis¬ 
lators it is not only an axiom that women are never fit for 
independence and have to be subject successively to the 
control of father, husband and sons, but their works con- 


The legal 


women. 


1 See Dr. Biihler’s note on Vasishtha I. 37. It has to bo observed 
indeed that, in the passage of Vasishtha, this text is interpreted differ¬ 
ently by Dr. Buhler, as containing a prohibition of the purchase of a 
bride. 

2 See Dr. Biihler’s note on Vasishtha L 86 . 

3 What follows has been partly taken from the author’s Paper on the 
Legal Position of Women in Ancient India (Journ. of the Nat. Ind. 
Assoc., 1S77.; 
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tain a host of passages bearing on the necessity of keeping Lecture 
a strict watch over them, and on their alleged perverseness, 1V - 
lightness of morals, fondness of pleasure, etc., which is,, ' 
supposed to justify such treatment of the sex. The birth a«msei. 
of a son redeems his father from hell; but the birth of 
a daughter is regarded with so much disfavour, that a 
woman who has been constantly bringing forth female 
children only is liable to be repudiated. 1 In the earliest 
times the exposition of daughters immediately after their 
birth appears to have been a very common practice, as it 
is recorded in the Veda. 2 About the condition of un¬ 
married females the Smritis do not say much. This is 
no doubt because they were married at a tender age, 
without asking their consent, to a boy-husband, and were 
delivered to him by their parents on attaining puberty. 

The sin of the parents or guardians who fail to provide 
in time a bridegroom for a marriageable damsel, is visited 
with the most heavy punishments both in this world and . 
hereafter. The parents, by acting thus, forfeit their right 
over her, and after the lapse of a certain period, she may 
proceed to choose a husband for herself, 3 or, according to 
another view, the next best man may take her in marriage 
without paying a nuptial gratuity to her father. 4 Which of 
these two views of the law is the correct one, it is hardly 
necessary to examine. It has been seen before that the 
Hindu Law, by establishing a whole sei'ies of Kanyapradah, 
or givers of a damsel, has taken care to provide that the case 
under notice could hardly ever arise. There are also a 
number of rules about eligible and ineligible wives, but 
the majority of these rules are in the nature of moral in¬ 
junctions only.. Absolute unfitness of a girl to be taken 
in marriage does not exist, although in certain cases, not¬ 
ably in cases of relationship within a prohibited degree, a 
marriage contracted by her with a particular person may 
be legally void. 5 

The mutual duties of husband and wife constitute one The wife, 
of the eighteen topics of litigation ; but from this it must 


' Manu, IX, 81; Niirada. XII. 94. 

2 Taitthiriya Sanhitfi, VI. 5 . 10 . 3 ; K&thaka, XVII, 9. See also Ninikta, 
III, 4, where it is farther stated that females may bo given, away, sold or 
abandoned. 

Manu, IX, 90-92; Yajn., 1.64 : Vishnu. XXIV. 40. This is the custom 
of Svayamvnra. so well known from Indian fiction. 

4 Vishnu. XXIV, 41 ; Manu. IX. 93. 

5 Dr. G. D. Banerjee, Lecture II; Kohler. Ind. Ehe-und Familicurecln, 
20—33, 
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Lecture not be inferred, that quarrels between them came as a rule 
IV- within the cognizance of the Courts. On the contrary, they 
are expressly forbidden to bring any quarrel that may 
•have arisen between them either before their relations or 
before the King. 1 Man and wife are designed as the two 
halves of a body, 2 and it is emphatically stated, that 
between them neither bailing, nor the contracting of a debt, 
nor bearing testimony for one another, 3 nor partition of 
property is allowed to take place. 4 This intimate char- 
acter of the marriage union makes it very difficult for a 
woman to obtain redress for wrongs received from her hus¬ 
band. Moreover, the Smritis enjoin strict obedience to her 
lord as the first duty in a wife, and her absolute inferiority 
comes out in every way. Thus a wife is forced to submit to 
castigation by her husband, and even when he has been 
unfaithful to her, she must worship him like a God. 5 The 
wife on her part may be repudiated not only on account' 
of adultery, but even on account of such light offences as 
unkind speeches, drunkenness, extravagance, as also on 
account of barrenness, sickliness or for bringing forth dur¬ 
ing a long period none but female children. The separa¬ 
tion, it is true, need not be complete and lasting, 6 and even 
the adulteress has a claim to maintenance, though she must 
not be given more than is sufficient to preserve her from 
absolute starvation. 7 This claim ceases, when she has born 
a child to the adulterer. 8 Her crime is moreover punish- 
able as a criminal offence by parading her on a donkey, and 
other heavy punishments extending to death. The religious 
penances ordained for the adultery of a wife are of an 
equally aggravated character. 8 Supersession is a special 
form of divorce, and appears to have been one of the most 
common forms of polygamy under the Hindu Law. In 
spite of the present which according to Yajnavalkya 
(II. 143,148) and Vishnu (XVII. 17) the husband was bound 

1 Narada. XII, 89. 2 Vyasa, II, 13, 14, Brihaspati. 

3 Yajn., II, 52. 4 Apasfc.. II. 0, 14,1G. 5 Manu, V, 154. 

0 Narada, XII, 94 ; Manu, IX, 77-78. 

7 Narada. XII. 91 ; Gaut., XXII, 35 ; Yajn., I, 70 ; Manu, XI, 177 ; 

Harita, Brihaspati. , . * . _ , 

8 Fara^ara, X.30. “ That degraded and sinful woman who has brought 
forth a childafter adulterous intercourse, her husband being absent, or 
havino* been forsaken by her, or being dead, shall be left in another 
country (exiled).” Other offences for which a wife may be abandoned 
entirely or banished are mentioned, c. y., by Manu (IX. 83), and Xarada 

0 Vasishtlia, XXI, 1-9 \ Manu, VIIT, 371 j Gaut,, XXIII, 14, etc. 
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to make to his first wife on her supersession, the position of Lecture 
the ♦ superseded wife was far from enviable. Narada, IV - 
in speaking of a false witness, says, that he will have to 
spend the night in the same way, i e. sleepless as a super¬ 
seded wife. Another form of polygamy is that in which 
the first married wife retains the highest rank, the other 
wives being hardly more than concubines and disabled 
from inheriting as well as from performing the daily cere¬ 
monies with their husbands. 1 As for the number of wives 
a man may have there is absolutely no limit. 2 3 The ques¬ 
tion as to the existence of polyandry in the Indian law¬ 
books will be discussed in connection, with the Law of 
Adoption. Concubinage was considered as a lawful practice. 8 

The iniquity of the Indian lawgivers towards women is The 
nowhere manifested more clearly than in some of their wulow * 
rules about widowhood. After the death of her husband, 
says Vishnu (XXV. 14), the wife must either preserve her 
chastity or ascend the pile after him ;—that is to say, she 
has the option of never marrying again and bearing all the 
hardships incidental on the degraded position of a widow, 
or ot practising the atrocious custom of SatT, which has 
been the subject of so much horror among western nations. 

"V ishnu is the only old Smriti writer who mentions the References 
custom of SatT. But it is also recommended by Pava<jara t0 ® at1, 
0-V- 30, 31), Daksha (IV. 18), Vyasa (II. 53), and in the lost 
Smritis of Brihaspati, Angiras, Harlta and others. The 
antiquity of Sati is proved by the instances of SatT, which 
are reported by the Greek writers of antiquity, and by its 
being referred to in the Veda. It is true that the alleged 
authority for it in the Rigveda has turned out a forgery. 4 * * * 
But a hymn in the Atharvaveda (XVIII. 3,1) refers, in some¬ 
what obscure terms, it is true, to a widow who follows her 


1 Vishnu, XXVI. 1 ; Cankha in the Mitaksh, etc. As to remarriage 
with low-caste wives, see Manu .III. 12-14, etc. 

Thus the 2Gth chapter of the Vishnu-smriti contains a discussion 
of the order of precedence among many wives of one man. 

3 See c. (/., Narada, XII. 78, 79 ; Yiijuavalkya, II, 290. 

’ Ic has been argued that there is no reason for questioning the cor¬ 

rectness of Raghunandana’s reading of that textfromthe Rigveda.accord¬ 

ing to which the practice of Sati is inculcated iu it. See Trailokyanath 

Mittra’s Tagore Lectures, pp. 99—106. However, the statements of such 

n modern author as ltaghunaudaua have no we ight in settling a question 
of reading in the text of the Rigveda. which has been handed down 
unaltered from generation to generation for many centuries, and the . 
authentic version of which is now universally accessible in several 
printed editions. 
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dead husband into his heavenly abode, observing the ancient 
custom (Dharmampnranam anupalayanti). 1 2 

The degraded position thus assigned to women in the 
.Smritis presents a strange contrast with the charming and 
delicately delineated portraits ot the heroines of the Classical 
poets of India. But a close examination of the law-books 
shows that the Smritis themselves contain many traces of 
a different tendency in regard to the position of women, 
in which, as it were, the voice of the living law manifests 
itself. Take, for instance, the case of Sati. It has been 
said that the oldest law-books do not refer to this shocking 
practice at all. Some of those writers who do refer to it, 
notably Vishnu and Brihaspati, advocate at the same 
time the widow’s right to succeed to the property of her 
husband on failure of sous. Now this shows clearly that 
the self-immolation of widows, to say the least, was not 
meant as a universally binding precept by these writers. 
Even in regard to remarriage of widows, which is so 
strongly opposed to modern usage, there are in the Smritis 
numerous traces of a more liberal view of the law.- The 
ancient custom of Niyoga or appointment of a widow to 
raise offspring to her deceased husband affords evidence in 
the same direction. The truth about Sati appears to be this. 
The immolation of widows is an archaic institution, once 
spread over the whole world, and originating in the notion 
that a man, in order to feel happy in a future state, must have 
with him what he had cherished most in this life. In India, 
as everywhere, this custom was practised chiefly in the fami¬ 
lies of Kings and warlike Chiefs. The numerous memorials 
of Sati that have been found in India, especially in 
the Northern Provinces, relate mostly to the widows of 
Kshatrivas, seldom to the widows of "Valyas." Before 
its abolition by the British Legislation, Sati was specially 
common among the Rajputs. The late) Srnriti writers, 


1 See Zimmer, Altind. Leben, 331. _ 

2 See particularly Narada. XII. 97 ; Panujara, IV, 28I; Mann, IX, 115, 
and the other texts regarding the son of a 1 un.u bhu. lhe»o texts show 
that marriage with another than a virginwasnot considered as illegal, 
but that the offspring of such unions was not considered as equal to 

le f lt Bir C MS re Biiruell, South Indian Palreogr. 2. ed., 120. The Digest 
writers ire not agreed about the praiseworthiness of Sati. Thus it is 
hi 1T hlv extolled in the Mitakshara (Acharadhyaya) aufi in CrTdhar- 
itchiirya’s* Smntyarthasara, but the Smritichaudrikii (Vyavaharakiinda) 
declares the performance of Sati to be less meritorious than a chaste 
life. 
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while introducing Sati into the Brahmanical sj^stem, Lectube 
mitigated the harshness of this practice considerably by rv. 
declaring its performance as optional and prohibiting it 
altogether in certain cases, such as that of a pregnant 
woman or the mother of an infant child. The position 
of the wife was considerably improved in the time of the 
later Smriti-writers by establishing the rule that no 
offence short of adultery was to be considered as a legal 
reason for abandoning a wife. 1 Even according to the 
earlier Smritis the right of divorce is not exclusively 
marital by any means. 2 

Nothing, however, is better capable of illustrating the Propricta- 
comparatively friendly disposition of Indian Customary r - v nght3. 
Law towards the sex than the important proprietary 
rights which the Indian Jurists were successively forced 
to grant to women. The history of Stndhana and of 
women’s right to inherit and to a share on partition 
will have to be treated in detail hereafter. Though there 
is no genuine Vedic authority 3 for the general exclusion 
°f women from inheritance, there is every reason to 
believe that their l ight of succession and to a share on 
partition has gradually developed from their claim to 
maintenance. Now-a-days even the right to be maintained 
out of the common estate is the only claim which 
the female members of an undivided family under Mitak- 
shara Law have on the family property, and the main¬ 
tenance of the females and disqualified males constitutes 
one of the main charges on the family estate. 

The law regarding the male members of an Indian The Joint 
family naturally divides itself into two parts, according 
as the father or other common ancestor of its members 
is alive or not. In a half-patriarchal state of society, 
such as existed in the joint families of ancient India, 
the power of the father—head of a family—must naturally 
be very great. Accordingly we learn from the Smritis 
that a father might castigate, sell, cast off, give away 


* See the General Note to Jones’s Mnnu. 

2 Vasishtha XVII. 75—80 ; Maun IX. 74—7(5; Narada XII. 9(5—100. 

a Mann has also been quoted on the authority of Mitramiyra and 
Haradatta, as asserting the incapacity of women to iuherit. See 
Wandlik. 367. But this is due to a false reading of M. IX. 18 
(Adayadah or Hyadiiyagcha for Amautragcha) The reading of the 
ttrxtns rcceptm is supported by the best MSS. and by the Commenta¬ 
ries of Medhatitlii. Govindardja, Narayana, NumianacharyaandTiaghava- 
namia. 
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Lecture and disinherit any of his sons at will, and that all acquisi¬ 
tions made by a son had to be given up to the father. 
The hereditary property may be disposed of at will by the 
Position of head of the family (Grihi), and the sons cannot act for 
the lather. either as regards worldly transactions or reli¬ 

gious rites, and in particular, they have no independence 
in reference to the receipt and giving of property. 1 Death 
even does not put an end to the obligations of a son 
towards his father. He has to perform the customary 
Craddhas for him, and all legitimate debts contracted by. 
the father are binding on his sons and grandsons. The 
position of a son under the Indian Law was, therefore, pre¬ 
cisely the same as that of an uneraancipated son under 
the earliest Roman Law. The Roman Jurists compare sons 
to slaves ; nor is their state of dependence terminable 
except by the death or degradation of the father or by 
the solemn emancipation of the son. The Smritis declare 
that three persons—a wife, a son, and a slave—are incap¬ 
able of holding any property, and that during the lifetime 
of his parents a son remains dependent and equal to a slave, 
though he be grown old. 2 

Position of The use of the term ‘parents’ in this text of Narad a 
the Mother. j m pp es that after the death of the father his power 
was to some extent delegated to the mother, and it 
is accordingly added by Narada, that on failure of the 
father, the supreme dignity in the family belongs to 
the mother. Cankha observes that the sons do not possess 
independence while their father is living, and that this 
state of dependence continues as long as their mother 
is alive. It. is true that the Commentator Apararka, 
when quoting this text, adds that it relates to a mother, 
who is really capable of managing the family property. 
The mother certainly has a claim to be maintained by her 
sons in every case, even when she has been expelled from 
caste. 3 The metrical Smritis extend her proprietary rights 
much further than this, as will be seen Irom the Law of 
Partition and inheritance. It would seem that during 
the life of the father also the mother was entitled to the 
receipt of at least the same share of respect from her sons 
as the Roman materfamilias. The mother is said to have 


1 Mann VIII. 299 ; Vaa. XV. 2 ; Manu VIII. 416; Nar. V. 39 ; Nar. 
I. 3. 36 ; Cankha and Hiirita. 

2 Manu VIII. 416 ; Nar. V. 3!) ; Nar. I. 3. 32, 38, 39. 

3 A past. I. 10, 28, 9-10 ; Baudh. II. 2, 3, 42. 
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power like the father to give, sell, and abandon a son j 1 Lecture 
it is added, it is true, that she must not give or receive a 
son without her husband’s permission. She is referred, 
together with the father and spiritual teacher, among the 
class of Atigurus, or specially venerable persons ; 2 and in Special 
other texts the mother is stated to surpass a thousand atfaoiVTn- 
fathers. 3 These maxims have to be interpreted subject to to her. 
the general rules about the inferiority of the sex. I am, 
however, informed on good authority that in modern India 
also the position of a mother is more dignified than that 
of other females. Analogous observations have been 
made among other archaic nations. 

Though the father’s power is absolute in theory, its Gradual 
exercise has been { early hemmed in by restrictions. It 
would have been unnatural to abandon a son otherwise father's 
than in cases of extreme necessity. Vishnu and Manu p°" ur - 
go further than this, and declare it as punishable in any 
case if father and son were to forsake one another. 
Apastamba deliberately forbids the sale and purchase of 
children. 4 * * * As after the death of the father the brothers 
were mutually liable for the performance of the Sanskaras 
(Nar. XIII. 33 ), so in the father’s lifetime this duty had to be 
regularly performed by himself. Altogether, the restric¬ 
tions on the father’s power occur chiefly in the more recent 
Smritis, just as the patria potestas under Roman haw 
was successively lessened. The attainment of majority on 
the completion of the sixteenth year 8 at first had no influ¬ 
ence on the son’s position towards his parents. Gradu¬ 
ally, however, the grown-up sons acquired an influence 
on the administration of the family estate ; and thus 
we find it proclaimed by Vishnu, Yajnavalkya and other 


1 Vas. XV. 2_ i. 3 Vislii.iu XXXI. 1, 2. 

3 Colebrooke. Dig. V. 8, ccccxxiv ; Manu II. 145. 

4 Vishnu V. 113 ; Manu VIII. 389 ; Apast. 11 6, 13. 11 -12. 

3 Nar. I. 3. 34. Brihaspati, in a text quoted by Apararka and others, 
states that males attain majority in the sixteenth year. (Mor the Sans¬ 
krit, sec Appendix.) This is ambiguous. But the phrase ^BF 
in the text of Narada (I. 3, 32). on which the legal doctrine about 
majority is usually rested, lias to be referred most pro mi 3 0 m com ~ 

pletion of the sixteenth year. Similarly. qV?T#0' ishl * ui l0 - 

etc.) means up to the fifth degree (of relationship) include. Some, of 
the Bengal writers, however, take a different view of the: matter, am 
make minority terminate at the beginning of the sixteent. i yoar. 
Grihaysutras describe a ceremony called God tin a. which w as to oe per¬ 

formed on coming to man’s state, in the sixteenth or eightoent 1 3 car. 
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Lkctuee writers of the middle period of Indian Law 1 that in pro- 
^ - perty inherited from the grandfather the sons possess an 
equal right with the father. In an anonymous metrical 
text a similar distinction as to the comparative right ol 
the father and of the sons is made between the gems, 
pearls, corals and'.the like on the one hand, and the 
whole immovable, estate on the other hand. Another 
text of doubtful origin states that immovables and 
bipeds, though acquired by the father himself, must not 
be given away' or sold without convening all the sons, 
because those who are born, and even those who are 
yet unbegotten or in the womb, require means o( subsist¬ 
ence. It is worthy of remark that the tendency to pro¬ 
tect the property against dissipation has led to a restric¬ 
tion of the father’s proprietary right' over immovables, 
even in the. cases of his own acquisitions. It would be 
a .mistake, however, to interpret these texts literally. The 
sons might interfere where the father was about to give 
• away his entire property to the Brahmans or to dissipate it. 
But the absence of their consent could not invalidate the 
gift or alienation, where it had been accomplished. And 
so we find it stated that even a single coparcener may 
give, mortgage or sell immovable property, where the 
family are in distress, or for a pious purpose. 1 
What was In spite of all such inroads on the paternal authority, the 
left yf it. position of the patriarch at the head of a joint family must 
have constantly remained one of great dignity, even in the 
middle period of Indian Law. Owing to the custom of 
early marriages, he might find himself a grandfather 
shortly after thirty, and a great-grandfather before fifty. • 
All his grandsons and great-grandsons would stand in the 
. same relation towards him as his sons; and their wives 
would be considered as equal to his daughters. Thus a 
daughter-in-law is expected to prostrate herself on the 
ground before her parents-in-law, who in return of this 
humble salutation may make her a present of Stridhana 
(Padavandanika, or Reverence Stridhana). Nor were the 
• junior family members likely to emancipate themselves . 

from this patriarchal despotism by founding separate 
• .households. Even now-a-days it is the rule that married 
sons will rather bear with the inconvenience attaching 


1 Vishnu XVII. 2; Yajnavalkya II. 121 ; Brihaspati, Vyiisa. Kfityayana, 
3 Brilnispftti iii some works, au anonymous writer in others. 




miST/ty 


ACCORDING TO THE SMltlTIS. 




85 


to constant abode at their father’s house, than incur the Lecture 
expense and responsibility of a separate establishment. IV. 

But how after the death of the father ? The motives ' 
for common residence of the family members would con- p' r f,nt- £ 
tinue to operate as before, but who was to succeed to the geniture. 
dignity of patriarch ? It appears that in early times the 
Law of Primogeniture used to prevail in that case. Several 
ot the older Smritis 1 contain the rule that on the demise 
of the father, or of both parents, the right to the estate 
slia.ll descend to the eldest son, protecting the rest like a 
father. According to Harita, the Law of Primogeniture 
obtains even in the lifetime of the father, if he is de¬ 
cayed, 2 absent on a journey or diseased. The extent of 
the eldest son’s right is not clearly defined, but his 
authority was hardly inferior to that of the father. Ac¬ 
cording to an opinion cited by Apastamba the eldest son 
is the heir. Harita and Cankhalikhita say that he 
shall manage the estate, and Manu forbids him to 
embezzle common property. 3 The traces in the Indian 
law-books of the special regard paid to seniors are indeed 
very numerous. Thus it is considered a heavy offence, 
if a younger brother were to marry before his elder 
brother, or a younger sister before her elder sister ; a 
curious atonement for this offence is prescribed in the 
Dharmasutra of Vasishtha (XX. 7 —10). Both the elder and 
younger brother shall do penance ; and the younger brother 
shall afterwards offer his wife to the elder brother, who, 
however, must at once return her to be once more wedded 
to the junior brother. An analogous course of atonement 
is prescribed for the husband of a younger sister married 
before her elder sister. It is also considered as sinful in a 
younger brother to kindle the sacred fire before that 
ceremony has been performed by an elder brother. ’The 
various modes of unequal distribution ot the estate, 
according to the relative age of the brothers, will be dis¬ 
cussed in connection with the subject of inheritance. All 
elder relatives are entitled to respect and reverence from 
their junior relatives. A maternal grandfather, maternal and 
paternal uncles and other near relatives, together with 


' Gaufc. XXVIII. 1. 3 ; Apaat. II. 6, <5. 14. : Maim IX. 10. etc. 

2 Prodigal according to the reading of the Vivadafcandava. etc. (Kama- 
dime for Karaamdine.) 

* Mauu IX. 211. 
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Lecture their wives, are declared equally venerable as a spiritual 
teacher, who in his turn is held equal to a father. 1 
Position Though this deep sense of the deference due to 
of the seniority pervades the Indian Law, the Right of Primogeni- 
inanager. tnre is opposed by such an early author as Apastamba 
(II. 6, 14). Cankhalikhita says that when the father is 
disabled, the J management of the estate shall be under¬ 
taken by the eldest son or, with his consent, by a younger 
son. Narada (XIII. 5) declares that either the eldest 
brother shall become the head of the family, or even the 
youngest brother, if he is capable, because the property 
of a family depends on ability. This is good seuse and 
corresponds to modern practice. It may be that some 
of the texts which I have quoted as relating to the power 
of an eldest son in general over the family estate have 
really to be referred to the eldest son in his capacity of 
manager. Narayana, in commenting on Manu’s prohibition 
(IX. 214) regarding an embezzlement of common property 
by the eldest brother, states that this applies to any one 
among the coparceners to whom the management of the 
family property has been entrusted. Narada says that the 
manager shall be honoured by his brothers by presents of 
food, dress and vehicles. But this was a matter of favour, 
and not of right. The proprietary right of the manager 
stood not a whit higher than that of the other coparceners. 
He had, of course, a large discretionary power over the 
common income and expenditui’e. But to all coparceners 
alike applies the general maxim of Vyasa, that a single 
coparcener has no power to sell, or give away coparcenary 
property, without the consent of the rest. This prin¬ 
ciple is, indeed, subject to the exception stated by Brihaspati, 
that necessity or a pious purpose justifies such alienations. 
As a rule every ordinary acquisition that has been made 
by a single member of the coparcenary, must be delivered 
into the common chest or purse. The charges on the 
estate, such as the maintenance of minors, females and 
disabled males, and the marriage expenses of the daughters 
or sons of any coparcener, are equally binding on all 
coparceners. The closeness of their union appeal’s from 
the rule that between undivided brothers bearing testi- 


1 Vishnu XXXII. 1—5; XXVIII. 38; Mann II. 206, 210, 130-131; 
Apastamba I. 4. lb lb ®t ,c - 
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niony, bailing, bestowing gift and accepting presents is 
not allowed to take place. 1 

It may be remarked, in conclusion, that the provisions 
of the Indian Law regarding the mode of enjoyment of 
common property are but scant} 7 . This may be lamented 
from an European point of view, but it would have been 
unnatural in an Indian writer to lose many words about 
such an universal institution as the joint family, every 
body being familiar with it from his daily experience. 
The European student of Indian Law, who does not possess 
the same advantages, may make up for this deficiency by 
means of a careful study of the detailed rules on partition. 
Partition, says Apararka, does not create a new right; it 
has but the effect to render visible the right of each of the 
former joint owners to his particular share of the estate." 
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LECTURE V. 

THE EARLY LAW OF PARTITION. 
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Collective property — Relics of the old village communities in the Indian Law— 
The joint family and the coparcenary—Division of the subject—Partition 
formerly unknown — Immovable property — Naturally indivisible property 
— Brihaspnti and Katyavana — The two classes of impartible property — 
Separate acquisitions iii the Dharmasutras — Gains of science—Other separ¬ 
ate acquisitions — Separate acquisitions of a son—Partible property — Right 
to demand a partition—Distribution of the property during the life of the 
father—Division after the father’s death — Minority and absence — Case of 
pregnant widow — Mode of division—Arbitrary distribution by the father— 
Equal division — The son born after partition—Partition against the father’s 
■wish — Shares of collaterals — Females entitled to a share — The mother — 
Stepmothers and paternal grandmothers — The daughter — Charges on the 
estate — Evidence of partition — The kindling of the sacred fire — Circum¬ 
stantial evidence — Hidden effects — Progress in the Law of Partition. 

The evolution of individual out of collective property 
lias been a surprisingly slow process all over the world. 
Even in modern Europe the relics of corporate property 
are singularly abundant, as has been proved by the Re¬ 
searches of the Comparative School of Jurists. 1 The vast 
Continent of India may he said to exhibit an epitome of all 
possible forms of ownership, from the corporate property 
of the village community to the absolutely private property 
of the individual. In those parts of India where the 
Smritis were composed, the common enjoyment by the 
village community of pasture-ground for cattle appears to 
have been still in vogue, 2 but the arable land was already 
held in severalty. The owner of a field (Kshetrika, Kshe- 
trin) is often referred to in the Smritis, and everything 
which is said about his position and rights,— e. g,, about his 

1 The works of Sir II. Maine are too well known to require mention. 
As for recent works on Comparative Jurisprudence, see a review by Pro¬ 
fessor Kohler in the Kritisohe Vierteljahrsschriffc for 1880. 

- Manu VIII. 2J7 ; Yajn. II. 166, 167. Tho ancient ceremony of 
Vrishotsarga, which is described in the Vishim-Sniriti LXXXVJ. and in 
tho Paraskara, Cankbayana and Kaihaka Grihyasutras, has been con¬ 
jectured to refer originally to a bull who was kept for impregnating the 
village cows on the village common. See Professor Stenzler's note on 
Parask. III. 0. Private pasture grounds were, however, in existence and 
are mentioned among the indivisible objects by Mann IX. 219 • Vishnu 
XVIII. 44 ; Kiityiiyana and Brihu pati. 
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claim to damages for trespasses on his ground , 1 and about Lecture 
the decision of boundary disputes between two land- v - 
owners , 2 shows him possessed of all the substantial attri- 
butes of independent ownership. Many estates were leased 
out, for half the crop, to farmers or riots (Ardhika or Ardlia- 
slrin ). 3 It is true that the Smritis refer to quarrels con¬ 
cerning the boundaries of two neighbouring villages . 4 
But these quarrels may have related to pasture land, woods 
and the like, or else to private fields adjacent to the village 
boundaries. Each villager might claim the assistance of 
his co-villagers against an encroaching neighbour Irom 
another village. The corporate feeling among the members 
of a village community was very strong, and the village 
system has been justly pronounced to have been the basis 
of an Indian state. There exists also a trace of a right ot 
pre-emption among the members of one village in a text 0 
which declares the assent of townsmen, of kinsmen, of 
neighbours and of heirs as requisite for any transfer of 
landed property. In the time of the Commentators, how- 
over, this text had become entirely divested of meaning 
and was explained away by them . 0 

In Sanskrit Law, then, the lowest unit is the joint-family The joint- 
°r rather the coparcenary. Two persons may live to- t fl 1 *" u c ^ p 0 '' < _ 
gether in an undivided family, without being coparceners canary, 
in the strict sense of the term. It will be seen from the 
Law of Inheritance, that the vested right to inherit does not 

extend be\'ond the great-grandson, the great-great-grandson 

coming in as a very remote heir only. The same, rule 
applies to the Law of Partition. All members ot a joint- 
family, who are removed more than three degrees from the 
common ancestor, have a claim to a share on partition. Ori¬ 
ginally, tho right to a share would seem to have extended, 
like the. right to inherit,' to the grandson only. 

The rules regarding partition may he arranged under Division of 
four heads : (1) the property to be divided; (2) the time of the subject. 


•» i 


1 Gant. VII. 19 ; Maim VIII. 241 ; Yajn. 

Gracia XI. 29. etc. 

3 Mum VIII. 262 ; Yajn. II. 154 ; Narad a XL 12, cfco. 

Mauu IV. 263 ; Vain. I. 166 ; Vishnu LVII 16. 

Manu VIII. 245—261 ; Yajn. II 150i—58 j NaradaXI* 1—1- 5 ^ lva,la - 

hitif. i on , J 


! T • -'‘JO t AclJU. i. 1U 

. Manu VIII. 245—261 ; Yaji 

120 ~>27 t -etc. 

Mifcnksli. I l. 31, etc. 

In the Punjab the right of pre-emption is still in 
recognized by Statute. See Mayne. § 210. 

^post. Lecture VIII. 


existence and 
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Lecture division and the right to demand it; (3) the mode of divi- 
^ • siou and the charges on a divided estate; (4) evidence of 
partition. 

Partition It ] ias been seen in the last Lecture, that even after the 
unknown, death of the patriarch, head of a family, the division of the 
family property was not considered necessary nor even 
advisable in most families. The Smritis make it optional 
in the sons to remain united in that event or not. Separ¬ 
ation, they say, tends to the increase of spiritual merit, 
because each separated coparcener has to perform religious 
acts, such as the worship of the Manes, Gods and Brahmans, 
by himself. 1 

In a joint-family, however large, the daily oblations, 
such as the Vaityadeva, as well as the great Crauta 
sacrifices, used to be offered or paid for by the head of the 
family alone. This custom continues to obtain in the 
present day. It appears, however, that partition, though 
favoured by the priesthood, was even far less common in 
ancient times than it now is. An old author, Caukha- 
likbita, says the brothers may live together if they like, 
because being united they will prosper. Considering that 
there are even now many nations in the world, on which 
the idea of unrestricted private ownership has never 
dawned, it may be unhesitatingly set down as a fact that 
in the earliest period of Indian Law, partition of property 
immovable jvas an entirely unknown proceeding. As regards im¬ 
properly. , n0 vable property, there is direct historical evidence to 
show that it was considered exempt from partition, long 
after the partition of other kinds of property had come to 
be an established practice. An anonymous text contains 
an absolute prohibition of the sale of immovable property, 
and in several of those enumerations of naturally indivisible 
property, which are to be found in the Smritis, laud, 
houses and fields are expressly included. It is a well- 
known fact in legal history that the ancient custom of 
entailing the family estate, wherever it has been pre¬ 
served, applies chiefly to immovable property. In the 
times of the later Smriti-writers even, when the divi¬ 
sibility of land had long since met with general recogni¬ 
tion, the property in land was hemmed in by restrictions. 
Thus it is observed by Brihaspati that a single separate 
kinsman, like a single united one, can never mortgage or 


1 Munu IX. Ill; Gaut. XXVIII. 4; Brihaspati, Vyasa,Cfikala, Prajapati. 
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sell or alienate liis landed property (without the consent of Lecture 
the rest.) 1 2 / b 

Other sorts of naturally indivisible property besides im- Naturally 
movables, are the following: water, waterpots, channels, 
prepared food, clothes, ornaments, beds and seats, female 
slaves or kept mistresses of one family member, roads, 
vehicles or riding animals, books, the gains of sacrificing, 
and property destined for pious uses or sacrifices." The 
variety of reading and of interpretation in the texts on 
indivisible property is extremely great. 3 I have followed 
those readings and interpretations, in drawing up the 
above list, which seem the most plausible ones and 
are best supported by authority. The uncertainty 
prevailing on this head is partly due to the ambiguity 
ot some of* the terms used in the old texts. But it is 
also probable that several of the articles in question had 
gradually ceased to be indivisible, whereas some fresh 
articles had to be added to the list, and that the tenour 
or the current interpretation of the texts was altered by 
those who wished to make them agree with the custom 
ot their own time. Thus the text of Cankhalikhita, which 
declares the indivisibility of a house (Vastu), was altered by 
one Commentator by introducing a new reading (Chasti) 
of this text, in which every reference to houses has 
disappeared. 4 Other Commentators got rid ot this inle 
by explaining that it refers to a house used for religious 
purposes, or to a house constructed on the common estate 
by one of the co-heirs, during the father’s lifetime, 01 to 
fhe forbidden delivery of immovable property to a son 
by a Kshatriya wife, or to a division of the value ot a house, 

Instead of a division of it in specie." These evasive 


1 The Sanskrit text in the Mitaksh. 174. Viram 108 

4 na 0ch 27, has Sapindah -kinsmen/ but the Mayukha reads Day ad ah 
coparceners/ The Mitakshara (omitted in Colebrooke) refers text 
to Mann, and the Bengal writers refer it to Vyasa. there is , m t < i cl- 
cnce of reading as to the clause Nd Sarratra . ‘never, for V1 ^ le 
Ligoats read jVa &irva*t/<i, 1 not the whole/ (landed property.) Golebrooko 
has translated the latter reading. VTTT tt a± . f*« 

2 Gaut. XXVIII. 4(5, 47 : Manu IX. 219 : Vishnu XVIII. 44 , (nnkha- 

nlvhita, Vyusa or Uganas, Laugakshi, J?rajapati. . 

’ Several curious readings and interpretations are to be im* 
the unpublished Commentaries of the Maiiu-Smriti. ihus t u- . u on 
reads Pdtruvi, 1 a vessel, * for Pat tram , * a vehicle, and exp 1 e 

former term as denoting a water pot. 

1 Kamauikara in the Vivadatandava. 

May. IV. 7, 21 ; Day abb. VI. 2, 80; Kamalakara. &c. 
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Lecture interpretations make it quite plain that in the time when 
the Commentators wrote the prohibition to divide a house 
had become a dead-letter. But the division of immovable 
property had grown into an established practice long 
before the epoch of the Commentators. It is only in the 
texts of Cankhalikhita, TJ^anas, and Prajapati on indivisible 
objects that immovable property makes its appearance. All 
the standard authors of the middle epoch of Indian Law, 
such as Yajnavalkya, Vishnu, Katyayana, Brihaspati and 
others, frequently refer to immovable property in. the law 
of division, without ever questioning its divisible nature. 
On the other hand, documents and books may serve as an 
instance of those species of property that were subsequently 
introduced into the rules about property exempt from parti¬ 
tion. Mann, Vishnu, and CJijanas mention 'pattra’ as an 
indivisible object. This term, according to the best Commen¬ 
taries, denotes a vehicle or riding animal, and it is easy to 
explain, why vehicles were held exempt from partition. 
Simply because they were exclusively-appropriated to the use 
of one family member, just like ornaments and other such 
articles of property. In a subsequent period, however, 
when the use of bonds and other writings had become 
very common, the term pattra was taken in its other 
sense of ‘ written document.’ This is the meaning given 
to the term pattra by Katyayana and Brihaspati in their 
texts on indivisible property, and their opinion was adopted 
by some of the Commentators. 1 Similarly, the modern 
word pustaka, ‘book,’ which is probably of foreign origin, 
was introduced into the text of Vishnu on indivisible 
property, which is otherwise identical with the analogous 
text of Manu. 

Briimpati The texts of Brihaspati and Katyayana on impartible 

yai!a Kat '*" P ro pei'ty represent a far later phase of the law on this 
subject than any of the texts noticed before. The 
earlier texts, especially the text of Manu or Vishnu, 
were evidently known to them. Brihaspati in particular, 
in his ample disquisition 2 on the subject of indivisible 
property, uses precisely the same terms as Manu, but 


1 Tims Aparurka, in commenting on tlie text of Manu (IX. 219), observes 
that tbe term (pattra) is by some explained as ‘ vehicle, ’ but that the 
text of Katyayana shows it must denote a document. 

2 This text has not been accurately rendered by Colobrooke (Dig. V. 
5, ceolxvi). who has been followed by others. The correct trans¬ 
lation has been given for the first time in Dr. Burnells Madhaviya, p. 62. 
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reverse of that Lecture 
Y. 


in substance his opinion is exactly the 
stated by the old lawgiver. He says plainly that 
those who have declared the indivisibility ol clothes and 
other such articles, i.e., of all the articles stated by Manu, 
have not decided properly. On the contrary, these articles, 
if indivisible in specie, shall either be sold and the 
produce divided, as valuable apparel and ornaments; or 
enjoyed by turns by the coparceners, as the labour ol a 
single male or female slave, or the water of a well or pool; 
or recovered and then divided, as a written debt; or used 
jointly by all, as a pasture ground; or exchanged between 
the coparceners for other articles of equal value, as prepared 
iood for an equal quantity of unprepared food. Property 
divisible in specie, such as embankments and fields, shall 
be divided in due shares. In short, all the objects deemed 
indivisible by their nature shall be divided with Yukti, 
according to equity. Another text of Brihaspati contains 
the injunct ion that such clothes, ornaments, vehicles and the 
like as had been specially appropriated to the use of the 
father, should be delivered to him who partakes of Ids 
obsequial feast (Craddha). As for the three texts of Katya 4 - 
3’ana on the subject under notice, they will be found, by 
adopting a perfectly literal interpretation of them, to agree 
with the views of Brihaspati, who is expressly cited by 
Katyayana as an authority for his own statements He 
first names a number of articles, which shall be enjoyed 
according to equity 1 by' the former coparceners. Ol this 
description are,property described in a deed, property assign- 
for pious purposes, water, slaves, a hereditary right or 


e< 


income (Nihandha, Vattan), worn clothes and ornaments 
and the like. Then he goes on to mention sexeial other 
species of property, which, according to Brihaspati, -hall 
also be used (as before)" and not divided, viz., a pasture 


ground for 
implements of art 


(as before)’ 2 - ---- . , . 

cows, a road, apparel worn on the hotly and 


1 Tims according to Apariirka. For different tninslatioiisof the term 
yothukalani in the text of Katyayana, see Colubrooke, iml. V . , ccv lxv, 

Mandlik. 72. . 

* which term the Bengal writers explain as denoting “ what 

is fit for each person’s use, as books for a learned man. Ihc^ t.du this 
an independent kind of indivisible property. KanmlFikava reads 

W hut affords pleasure, such as a book : if it is of little vauie, >t 
not be taken by unlettered persons; if it is valuable, it sliall >e bo t t 
the produce divided. 





EAULY LAW OF PARTITION. 



94 


Lecture 

Y. 

The two' 
classes of 
impartible 
property. 


Separate 
acquisi¬ 
tions in the 
Dharma- 
siitras. 


Gains of 
science. 


<SL 


By the side of property indivisible from its nature, the 
Smritis enumerate and describe another set oi articles 
exempt from partition, which possess a totally different 
character, though the two classes of indivisible objects are 
occasionally confounded. The naturally indivisible objects 
are a relic of the time when partition was unknown, and . 
declined pari passu with the growth of private property, 
till in the middle period of Indian Law they had all become 
partible, except that some of these articles continued to be 
enjoyed jointly or alternately b} r the sharers. The other 
impartible objects on the contrary, viz., separate or self¬ 
acquisitions (Svavamarjita), gained successively iii import¬ 
ance, and were amongst the most powerful agencies for 
converting collective into private property. 

In the Dharmasutras the law regarding separate acqui¬ 
sitions is seen in its first germs. Baudliayana and Apas- 
tamba nowhere refer to such acquisitions, which seems to 
indicate that in the opinion ot these two writers all 
acquisitions of a single coparcener had to be thrown into 
the common stock. Vasishtha (XVII. 51) says that a 
brother, who has gained something by his own effort, shall 
take a double share only (eva) of his acquisition. According 
to Canlcha, land formerly lost and recovered by one copar¬ 
cener, shall be divided by all the co-heirs, but he shall take 
a fourth part in advance. 

No other special sort of separate acquisitions was noticed 
more early or discussed more fully than the gains of 
learning, i.c., of sacred knowledge, dust as in the law 
regarding concerns among partners, the distribution of the 
sacrificial fees among a company of officiating priests occu¬ 
pies the most prominent place. 1 . . 

In order to understand the rules of the Smritis on this 
head it must be remembered that the young Hindus 
of old, much as the college students of the present day, 
used to go abroad in order to enjoy the instruction of a 
renowned teacher. About the mode in which scientific 
requirements and skill in sacred lore was turned to 
account for the acquisition ot wealth, we possess some in¬ 
teresting statements ot Katyayana. lhus he mentions as 
the gains of science, fees received from a pupil or for 
the performance of a sacrifice (which latter acquisi¬ 
tions are independently mentioned as sacrificial gain by 


1 Manu VIII. 206—211. 
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others 1 ), n. reward or prize obtained for recitation of the Veda, Lecture 
or for superiority in a disputation, or for determining a ^ • 
knottv point of law, etc. It is important to notice that 
Katyayana includes the acquisitions of an artist or artizan 
(Silpin) in the gains of science. Acquisitions of this kind no 
doubt had not been originally contemplated by the pnestly 
lawyers. The fact of their recognition illustrates the 
growing tendency of popular opinion to seciue foi each 
family member the results of his own aptitude foi work ot a 
particular kind and to favour the growth ot private propert>. 

The same tendency is manifested more clearly still in t ie ge ‘ ’ e r r ate 
addition of several other kinds of separate acquisitions to a( . quisi _ 
the gains of science. The metrical Smritis refer to the turns, 
following kinds of separate acquisitions: the gams o 
science and of valour, gifts received from the latlrei 01 
mother or paternal grandfather, or from a brother, 01 a 
friend, wedding gifts, presents received at the solemn l ecep- 
tion of a guest (Madhuparkika), sacrificial fees and Stndhana. 

It will be observed that among the divers kinds of gifts heie 
specified, gifts received from entire strangers are not in¬ 
cluded, and that therefore such gifts are partible. Simi¬ 
larly, in the Law of Strldhana, gifts received from a strangei 
are not included in the denomination of Stridhana. Ac¬ 
quisitions by valour are defined by Katyayana as consist¬ 
ing of booty made in a dangerous combat, or of the iewai 
obtained from a lord or military chief for a gallant ac ion 
performed in war. As regards property lost and iecoveie<, 
of which, according to Canklia, the recoverer s la on y 
take one-fourth as his preferential share,, the latei mil is 
ordain that the recoverer shall take it entire; foi ,*’ a } 1 auu 
(IX. 209), and Vishnu (XVIII. 43 ), it was gained by Ins in¬ 
dividual exertion. And all the later writers hold that 
whatever has been acquired by the individual efioi tot a 
single member, without prejudice to the tamity estate, 
shall not be given up by him to his co-hens. ie eai v 


‘ A guest had to he honoured by offering him the ^^ecoptiori*^of 
mixture), and other gifts. The rules regarding the solemn >1 ion of 

a guest are to be found in the Paraskara Grihyasutra L ^and^otli. r 

Gphyasutras. Those persons who have a claim to sue _ gniritunl 

King, an officiating priest, an absolved student ($ ua , nnc i e See 

teacher, a friend, a father-in-law. a son-in-law ami a maternal 

Manu III. liy. Yajn. I. 110; Parask. ibid. etc._ 

silver vessels as an instance of the presents offered to a h *■ k 

Manu IX. 206V _ 

- Manu IX. 208 ; Vishnu XVIII. 42 ; Yajn. It. US ; Vyasa. hutyuyana. 
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Lecture rule, stated by Vasishtha, which gave the acquirer a right 
^ • to a double share only of his self-acquisition was explained 
' away in various ways. Thus it was stated by Vyasa that 
property acquired by valour or any of the other (modes of 
separate acquisition), was to be divisible, in case the 
family property had anyhow been turned to account in 
its acquisition, be it only by using a common vehicle or 
weapon. 1 In such cases, however, the acquirer would be 
entitled to a double share. Katyayana. restricts the 
double share of the acquirer to the case of reunited copar¬ 
ceners, which was practically of rare occurrence. 

Separate It. is a singular circumstance that where the person by 
timis oF o’ whom a separate acquisition has been made is expressly 
son. referred to in the Smritis, it is generally either the father 
or one of several brothers. From this it might be infer¬ 
red that the Smriti-writers did not contemplate independ¬ 
ent acquisitions of a son in the lifetime of his father. 
There exists, however, a text of Katyayana relative to the 
acquisitions of a son, under which the father is entitled 
to a double share or to one-half of such acquisitions. 
This text seems intended to mitigate the harshness of the 
early law regarding the acquisitions of a son, which 
directed their junction with the common family property. 3 
Probably the right of the sous to a peculium came to be 
recognized very early. It would have been strange, for 
example, if a donation once made by a father could have 
been resumed by him according to pleasure. 

Pnrtiijia It was necessary to discuss the doctrine regarding im- 
proputj. p ar tji)] e property with some fulness, because it affords the 
onty safe basis for determining the nature and extent of 
joint property. All that property is joint which is not 
expressly mentioned as indivisible. Katyayana seems to 
lay down the law with greater generality. He says that 
all property shall be divided which was either acquired by 
the grandfather, or by the father, or by one of the co-heirs 
himself. But this rule has to be qualified, no doubt, by 
the special laws regarding the indivisibility of separate 
acquisitions of a co-heir, which are so elaborately stated 
by Katyayana himself. On the other hand, it must not 
be thought that, according to the metrical Smritis, all ac- 


1 For Vahanuyudham, “ a vehicle or a weapon,” some Digests read 
Vahanadikam, •* vehicles, etc." 

* Mauu VIII. 110. 
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quisitions of a single member are indivisible. On the con¬ 
trary, they are very explicit in their statements about the 
collective nature of such property as has been acquired 
by the common exertion of all the family members, * 1 or by 
a single coparcener with the aid of joint funds or com¬ 
mon implements of husbandry or art. It follows from the 
very nature of the joint-family system that every ordi¬ 
nary acquisition becomes joint, no matter how much or 
how little each individual member of the family may 
have contributed to its being made. Supposing one co¬ 
parcener to have exerted himself far more than the others 
in the cultivation of the family estate. Still the oxen and 
the plough and the field would be joint property, and the 
produce of his labour must needs be joint as well. As to 
property inherited from an ancestor, its joint nature, of 
course, cannot be called into doubt in any case, and this is 
why the Smritis are so careful to distinguish between 
ancestral property and fresh acquisitions both in the Law 
ot Alienation and Partition. 

This distinction comes out in a very marked way in the 
second and third parts, of my subject, viz., the rules regard¬ 
ing the time and mode of partition. It is obvious that 
partition in order to become a common and established 
practice, presupposes the existence of a right to demand 
it on the part of every one of those who are likely to 
be benefited by it. The absence of such a right as this 
in the earliest period of the Hindu Law is among the 
clearest proofs of the general prevalence of the joint-family 
system in that period. No other single family member 
than the father was allowed to institute a partition on his 
own account, and whether he would exercise this right or 
not depended entirely on his discretion. The female family 
members could never demand a partition. The sons might 
divide the property after his death by mutual consent, but 
not at the instance of one single coparcener. A\ hero the 
welfare and prosperity of the joint-family was endangered 
by the unwillingness of a lazy member to work, be was 
liable to be turned out of the coparcenary, alter giving 
biui a mere trifle instead of bis full share. 2 Where on the 


2 M anu & 215 ; Yajn. II. 120. 

1 fi ,m 1X - 207 ; Yujn. TI. 110. Those texts have throe interpretations: 

♦ Ky relate to a coparcener who is able to subsist by bis own labour and 
aoes not desire a share ; 2, they relate to one able but unwilling to do work 
tr raka^a) ; 3, they relate to both classes of persons (Apurarka). Though 
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contrary a specialty able member wished to ensure the fruits 
of his skill and industry to himself by beginning life on his 
own. account, he was not, it appears, free to demand a paiti- 
tion, and his interests, unless he chose to sever himself 
entirely from the family without asking for a share, were 
not protected otherwise than by the laws regarding sepa¬ 
rate acquisitions. 

The distribution of the family property by the father 
appears to be a very ancient practice in India, as it is 
recorded in the "Vedad it was a natural excicise of the 
patria potestas, and is found almost wherever the right to 
make a will is wanting, which is so characteristic an 
attribute of the power of a paterfamilias under Roman 
Law. Apastamba (II. 6, 14 i) mentions no other kind of 
partition than that which is made by the father. From the 
distribution of the estate by the father it is necessary . to 
distinguish another kind of partition, which,though taking 
place equally in the lifetime of the father, was not insti¬ 
tuted by himself, but by tlie sons. This division by the 
sons is again twofold with or without his consent. . Parti¬ 
tion with the father’s consent or concurrence might bo 
undertaken by the sons, when the mother was past child¬ 
bearing and the carnal desires of the father were extin¬ 
guished and the daughters were married. 2 Most Smriti- 
writers declare the father’s assent to be absolutely necessary 
to partition, and Cankhalikhita goes the length of abso¬ 
lutely forbidding a partition made in his lifetime by the 
sons even of wealth subsequently acquired (by themselves). 
There is one important passage, variously attributed to 
Cankha, Cankhalikhita and Harita, which declares the 
estate to ""be partible by the sons, where the father is 
stricken in years, perverted in mind or incurably ill. This 
is the more ordinary reading of this passage, but it must 
be owned that according to another reading it means the 
very reverse, viz., that even in such cases the estate must 
not be divided against the father’s will. 3 An analogous 


the great majority of the Indian Commentators have adopted the first 

interpretation. I have decided in favour of the second, because it would 

he absurd to speak of tbe bestowal of “ a trifle, sufficient to preservo 
him from starvation” on one able to subsist by his own labour, and because 
the root ib is not likely to be used in a different sense—in Manu IX. 207 
than in 209, where it means exerting one’s-self. 

> Taittiriva Saiihita Ill. I, 9, 4. 8 Ntrada XIII. 3. 

3 The former rcadipg ia found in the Mitakshara. Mayukha, SmritD 
eh and lcii, Vivadatamlava, Virainitrodaya, Apararka, Vaijayanti, and other 
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text of Narad a (XIII. 16) ordains that a father may forfeit Lecture 
Ids power in the distribution of his estate through illness, v - 
■wrath, absorption in worldly desires or transgression of 
the law (i. e., probably of the ordinary rules regarding 
partition). Devala says conversely that the sons have no 
power over the paternal estate while the father is alive and 
free from defect. The texts of Yajnavalkya and others 
regarding the equal ownership of father and sons in ances¬ 
tral property can hardly be meant to confer on the latter 
a claim to demand the division of such property at any 
time. The Dhannasutra of Gautama, while declaring in 
one place (XXVIII. 2) the assent of the father as absolutely 
necessary to a partition by the sons, refers in another place 
(X\. 19) to sons who have enforced a division of the family 
estate against their father’s wish. Such sons shall be 
excluded from funeral repasts, which shows that division . 
against the father’s wish, though not precisely illegal, was 
leputed contra bonos mores. This appears to have been 
the true feeling in the Smriti epoch about a partition 
enforced by the sons, and this feeling continued to subsist 
in spite ol the important rights that were gradually accord- 
ed f to the sons over ancestral property. 

I he most common period for instituting a partition Division 
appears to have been the time shortly after the father’s 
demise. Division of the estate was the surest method for death, 
obviating all quarrels which might arise in that event in 
i ogard to the management of the estates and the share of 
piofit accruing from it to each member of the coparcenary. 

In some texts the mother’s death is added to the demise of 
. ie father as a necessary antecedent to partition. But the 
importance of these texts, which moreover are contradicted 
t>V a passage of the Sangraha, must not be over-rated. 
Supposing they refer to the management of the estate by 
ie mother during the minority of the sons. In that case 
they would, tend to confirm the rule of Harita (quoted by 
paiarka) that partition must not take place till all the 
brothers have attained majority. Baudhayana speaks of Minority 
file custody over the shares of minors, which seems to 
lm P y that a legal partition might be instituted oven 


Dlvnh'i,- 1G . letter reading, with tho partich' liu. ‘not.’ occurs in the 
‘Schnnl ''ti * *' h&ffhuuandana 31, ami otlior works, chiefly of tho In imal 
tho s-im,, 16 Previously quoted text, provided that it is really taken from 
g a j rea'iiiv 0rk ’ Wul, tl rather speak in favor of tho correctm 'S of tho Ren- 
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during the minority of some of the coparceners, llieic is 
also a°text of Katyayana to the effect that partition shall 
conic when nil blie brothers have attained majonty, ut 
same writer in another text ordains that the wealth o 
minors and absent coparceners shall be deposited tree lrom 
disbursement with relatives and friends. This appears to 
be the modern opinion about this matter, and similai y 
Brihasnati refers to partition in the absence ot one coparce¬ 
ner as to a legal proceeding. It may be observed here that 
the rights of minors were further protected by the rule 
which vests guardianship in the sovereign. 1 * * * S Another him - 
ation of the right of brothers to come to a partition is 
stated by Vasislitha, who says (XVII. 41) that it shall be 
delayed until the delivery of those (widows) who have no 
offspring but are supposed to be pregnant. No other kmjiti 
contains a similar rule, and the pregnant allusions of the 
other Smriti-writers to the son born after partition, seem to 
imply that they did not consider the existence ot a picg- 
nant widow as a bar to partition. _ 

The mode of division has to be treated next, in a 
division instituted by the father himself, the early ln< ian 
Law did not place any restriction on the discretional y powei 
of the father in the distribution of his state. According to 
an old writer (Harita), he was at liberty to retain \e 
greater part of his wealth for himself, and migit even 
take back under pressure of distress wliat he had g lV(j n o 
his sons. Such a modern author as Brihaspati ordains that 
the sons shall be content with such allotments as then- 
father has given to them, whether great or small, because 
the father has power over the entire property, and the 
prohibition levelled by the same author against arbi¬ 
trary preference shown to one son over another is m 
the nature of an advice or moral injunction rather than 
of a law. The same proposition is contained in the 
analogous texts of Narad a (XIII. lo) ;in( ^ ajiia\a 'ia 

1 Vasishtha XVI. 7 ; Gaufc. X. 4S ; Manu VIII. 27 : Vishnu III. (><>• I he 
Indian Commentators are not agreed about the interpretationthw rule : 

Time. Govindaraia and Kalluka (on Manu l. c.) declare the protection ot 

heirs gainst covetous relatives as its true object ; but Me.]»mUtln observes 

that the relatives of ainiuor may institute a law-suit against the Kin , 

S ine he MI? to preserve carefully the property of minors, which is m 
h ; s keeping. In practice, both cast's may have been of common octui- 
ronce It seems very natural in particular that an encroaching imnce 
should have abused frequently of the minority of the hen-upparent Of a 
feudal baronetcy or other large estate m order to get possession ot it 

himself. 
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(II. L1G).‘ Though under no legal restraint, he might Lecture 
find himself checked to some extent by custom in dispos- Y - 
mg of his property, especially in early times by the Law 
of Primogeniture. Even Apastamba, though opposed 
otherwise to the Law of Primogeniture, says that the 
father in dividing his property shall gladden the eldest 
son with some choice portion of his wealth (II. 6, 13, 13). 

All Smritis mention one or several modes of distribution 
according to seniority. They also ordain a decrease in 
the shares for those sons who are born of a mother-— 
belonging to a lower caste than the other sons. The 
Law of Primogeniture and mixed marriages between 
different castes have gradually passed away. A new dis¬ 
tinction was introduced in regard to the property to be di¬ 
vided. The importance in the Law of Partition of the distinc¬ 
tion between ancestral and self-acquired property appears 
clearly from the Vishnu-Smritis (XVII. 1, 2). This 
work contrasts self-acquired property, which a father may 
distribute according to pleasure among his sons, with 
ancestral property, over which his right is not greater 
than that <>f the sons. This means apparently that where 
such property is divided, the mode of division has to be 
determined by the father and sons in concert. An equal (livi ~ 
distribution of the whole estate among the sons is men¬ 
tioned as one alternative in all Smritis, including the 
earliest works, ;md there has always been a strong leaning 
towards this mode of division. It is energetically ad¬ 
vocated by Apastamba, and there is an important text 
of Katyayana to the effect, that a legal partition is effected 
by the parents and sons taking the whole estate in equal 
shares. Little is to be found elsewhere about the amount 
of property to be retained by the father in this oi indeed 
in any case. Narada (XIII. 12; and Brihaspati say that 
a father when distributing his property may ictain two 
shares for himself. Ilarita in one place restricts the ap¬ 
plicability of this rule to the case of a father having an 
only son. The other text of Ilarita, which authorizes 
the father to retain the greater part ol his wealth for himself, 

1 (For the Append*.) "If they have received lc8B or 

fTToatrr allotments from their father, it is the law, because it has been so 
by the father. They cannot demur to it at a subsequent time. 

'Uiapuni. Apararka has the same interpretation, but he says expie^ly, - 
that this relates to self-acquired property only. The Mituk Tiani takes 
t ue epithet Dhartnva as denoting- that a partition, if just > is valid, bee 
however Yajn. II. ill. 
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lias been quoted before. Apastamba speaks of tbe chariot 
and tbe furniture in the house as being the father’s share ; 
but the reading of this Sutra is not free from doubt. In. 
order to explain tbe absolute silence of tbe other Srnritis 
it might be argued that the father’s absolute power in 
the distribution of his property implies a fortiori an equal¬ 
ly absolute right to withhold any part of it from partition. 
But this explanation cannot apply to those works which 
draw the distinction between ancestral and self-acquired 
property. The true solution of the difficulty lias to be 
sought in the fact that under the Law of tbe Srnritis every 
member of tbe higher caste was to retire into a forest or 
to become an ascetic in his old age after having relin¬ 
quished his property. In the Law of Inheritance, the 
entrance of the father into a religious order is therefore 
placed on a par with his demise. In reality, those who, 
conformably to this rule, retired from worldly concerns in 
their old age were hut few in number. Harita makes 
it optional in the father to retire from the world or to 
remain at home and give part of his property to his sons. 
Several Srnritis contain the rule that a son horn after 
partition shall receive the property of his father only, 
which shows clearly that the father in making the parti¬ 
tion was to retain property for himself. 1 It may be ob¬ 
served in this place that the law regarding the son horn 
after partition is differently stated in other works. They 
prescribe 2 that he shall receive a share, i. e., that the parti¬ 
tion shall he opened up again on his account. 

What the claim of the father amounted to in those cases 
where a partition had been instituted against his will, 
on account of his dotage, illness, etc., it is not easy to say. 
Perhaps he had merely a claim to maintenance in such 
cases, and certainly lie could not claim more than a soil’s 
share. 

In a division after the father’s death the claimant of 
arbitrary power on tbe part of one particular family 
member is absent; and the mode of partition is entirely 
determined by custom. Unequal division, therefore, could 
only obtain in early times under the Law of Primogeniture, 


1 Manu X. 216 ; Narada XIII. 44; Gaut. XXVIII. 29; Brihaspati. 

Narayana, in commenting on M. IX. 216 . observes (for the Sanskrit, see 
Appendix) : 4 * This rule shows that the father also is to take a share at 

a division of the estate.” 

2 Vishnu XVII. ; Yajn. II. 122. 
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and in the case of sons springing from mothers of different Lectuuk 
castes. Two institutions will have to be discussed in v - 
connection with inheritance, and it will be seen that in 
course of time none but equal divisions come to be consi¬ 
dered as legal. Among the common descendants of one 
ancestor the division is per stirpes. How far the Law of 
Representative extends, will be seen further on. 

The female members of a joint-family, though they can Females 
never demand a partition for themselves, and have,general-, entitled to 
ly speaking, a right to maintenance alone, may claim a Tho are ‘ 
share of the property in certain cases. This right, however, ’"other, 
did not belong to them originally, and it is not recognized 
in any of the old Dharmasutras. Apastatnba (II. G, 14 9) 
mentions with disapproval the rule that the wife 
at a partition should, keep her ornaments and gifts 
received from relations. Vishnu, however (XVIII. 34, 

35), speaks of the shares of a mother and maiden 
daughter. Yajnavalkya says that in a division after the 
father’s death, the mother shall receive a son’s share, and 
he lays down the same rule in the case of a division in the 
father’s lifetime, provided that it is an equal division, and 
that the wives have not received Stridhaua, i. e., property 
sufficient for their maintenance from the husband or father- 
in-law ; if they have, they can only claim half a share of 
the property. Another Smriti states generally, that a 
wealthless mother should receive an equal share. An ana¬ 
logous rule is equally given by Narada in reference to 
partition after the father’s death (XIII. 12), and it may be 
that, the double shai’e which he assigns to the father in 
a division during his lifetime has a sufficient provision 
for the mother for its true object. According to a modern 
writer (Vyasa), the stepmothers and the paternal grand¬ 
mothers shall also receive a share each. These rules are in g 
accordance with the special consideration showed to mothers m.Xers 
and grandmothers in the Indian Law. The rules regarding pacer- 
the shares of unmarried daughters relate exclusively to the mother".' 
vase of partition after the father’s death. Thus it is ordained The 
hy Manu(IX.118),Brihaspati and Katyayanathat the sisters daughter, 
ffiall receive a quarter of a share from their brothers ; and 
Yajnavalkya (11. 121) gives the same rule, adding that her 
marriage expenses shall be defrayed out of such property. 

Devala ordains generally that the daughters shall receive a 
marriage portion from the paternal wealth. Vishnu (XV. 

•>1) directs that they shall be married by their brothers in 
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Lecture a manner correspondent with the amount of the paternal 
V. property. Cankha says that on a division of the estate 
{l nniiden daughter shall receive ornaments, and Stridhana 
for her nuptials. As before division the obligation to 
marry maiden sisters and other unmarried females was 
among the principal charges on the estate, it was but 
natural that a certain amount should have been set apart 
fo’ that purpose when the estate was divided. It deserves 
to be noticed that the rule regarding the fourth share does 
not ma.ke its appearance before the period of the metrical 
Smriti. Some of these works go much further than this. 
Narada (XIII. 13) makes her right equal to that of a younger 
son, when the father distributes the estate. Katyayana 
awards a son's share to the maiden daughter w hen the 
estate is very small. But during the life of the father the 
provision to be made for the daughter continued to be left 
entirely to his discretion, and the wives and daughters of 
disqualified heirs and deceased coparceners have never 
advanced beyond a claim to be maintained or provided 
for in marriage by the co-heirs. 1 

charges on The charges on the estate, such as the expenses incurred. 
theeBtate. ^ ^.] ie maintenance of females, minors, etc., and the debts, 
must be distributed among the sharers in due proportion. 
The leading text on this subject is one of Yajnavalkya 
(II. 117). It is true that the debts only are referred in 
this text; but there is no reason why the other charges 
on the estate should be treated on a different footing. 
Evidence Considering the immense importance of partition for 
of parti- the Iceland social status of each member of an Indian 
family, it cannot but seem surprising that the Hindu Law 
does not direct the performance of any of those solemn 
rites on this occasion with which it is so lavish otherwise. 
Konhe Yet the only trace of a ceremony having taken place at 
sacred lire, the time of division is to be found in the injunction of the 
Smriti, 2 that the sacred fire, in which each householder 
had to offer the domestic oblations, may be kindled on the 
division of the family estate. The kindling of the sacred 
fire was no doubt considered as one of the most sacied and 
important ceremonies, but it appears that the more usual 
occasions for its performance were the marriage of the 


• Yaiu IT 141 ; Narada XII. 27. 

2 Gaui V S ; Caukbayana. Griliysittra I. 1 : Medliatitbi seems to allude 
to n ceremony consisting of kneading a yellow ball at the division of tbe 
estate. But bis terms are not very clear. 
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of E h f US -i b0 i 1(le M an - "i 6 ( ! enii r,° of tl,e P re viou?5 head Lecture 
ot the family. 1 Nor is the kindling of the sacred fire v - 

over mentioned as necessary to constitute a valid, or as - 

evidence of a contested, partition. Written documents 
recording a division of patrimony are mentioned and des¬ 
cribed in the modern Smriti of Brihaspati, in a list of 
the divers sorts of writings. He says that where brothers 
01 their own accord come to a division of their joint- 
estate and record this fact in a document, it is called a deed 
or division. This does not prove of course that a written 
deed was necessary to constitute a partition. 

Under these circumstances, the question whether an estate Circum- 
vias divided or not could not but become a frequent subject 3t “" tial 
tor contention, as soon as partition itself had been come to L ' Ke ” Le ' 
e an established practice. The evidence to be resorted to 
m such cases is discussed with more or less detail in 
several of the metrical Smritis, such as the works of 
Yajnavalkya (II. 149,) Narada (XIII. 36—42), Brihaspati 
and the metrical Smriti of Cankha. The following kinds 
or evidence are mentioned in'’these works, each preceding 
1,K being apparently considered as weightier than the 
0ne J .,^ owin g next i 1, witnesses, especially near relatives ; 
on failure of such, distant relatives or neighbours (bandhu, 
villa); 2, documents ; 3, the separate holding of property, 
especially of immovable property, and the separate trans¬ 
action of affairs, both secular and religious. As for the 
separate performance of religious ceremonies, t will be 
lemembered that the religious rites have to be per¬ 
formed by the head of the family for all the members, 
and that the multiplication of the ceremonies produced 
a division is stated as a reason why division is 
meritorious from a religious point of view. The way in 
lv hich separate transactions in mundane matters may be 
used as a test of partition is carefully examined by 
Narada and Brihaspati. These writers refer in particular 
to separation in income and expenditure, gift and accept¬ 
ance of gift, and to separate meals, as well as to the 
mutual performance of such transactions as are not allowed 
0 place between the members of a joint-family, 

e 0-> bearing testimony, bailing, and pecuniary trans- 
ac ions of any kind. It is in short by circumstantial 
evidence or inference (anumana) that the fact of partition, 


1 Gaut. V. 8; Munu IV. 07 ; Viahyu LIX. 1. 
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Lecture lias to be ascertained. Brihaspati compares a division 
in this respect to the contested ownership of immovable 
property and to an enquiry about the perpetrator of a 
heavy criminal offence. Narada adds a limitation as 
to time to his rules about the separate transaction of 
affairs, viz., this, that such transactions must have gone 
on for ten years to constitute reliable evidence of partition. 
Where the examination of circumstantial evidence leads 
to no result, some of the later Jurists prescribe the ap¬ 
plication of a divine test, i.e., of a solemn oath or ordeal, 
under a text of Narada. It has, however, to be observed 
that this rule of Narada applies to the Law of Evidence 
in General, and that there is little to connect it with the 
special case of a contested partition. 

Hidden The administration of an ordeal, viz., of the ordeal 
effects. Py sacred libation, 1 is distinctly prescribed by Katyayana 
in the case of effects concealed or supposed to have 
been concealed by one of the coparceners at a partition. 
Where such articles or, generally speaking, property 
embezzled by one coparcener, or overlooked at the 
time of partition, should have actually been discovered, 
or where lost property has been recovered, it shall 
be equally divided by the co-heirs. 2 One of Mann’s 
Commentators (Narayana) declares the purport of this 
rule (IX. 218) to be this, that those guilty of such em¬ 
bezzlement shall not be punished by the loss of their 
share at'the time of partition. To cheat his younger 
brothers from avarice is certainly declared as a criminal 
offence in an elder brother, and as punishable, moreover, by 
the forfeiture of his Right of Primogeniture and of his share. 3 
This harsh law appears to have been mitigated in the time 
progress in Brihaspati and Katyayana. What lias been divided 
Pur ^ v ° f wron oty or erroneously shall be subjected to a fresh division. 

Altogether if, is an unmistakable fact that the Law of 
Partition is seen in an infinitely more developed state in 
some of the modern Smritis than in the old Dharmasutras. 
In the next Lcct.uie I intend to show how partition has gone 
On developing in tho modern period of the Indian Law. 


1 See Narada, Part T. Ch. ix. 

2 Mami IX. 218 ; Yaju II. 126 ; Katyayana. Another text attributed 
to Mann ordains partition to be re-opened, whenever a common property 
is brought to light after partition. But this text is not found in the 
Code of Manu, and is contradicted by the rule actually found in that 
work that division is once fer all and irrevocable (IX. 17). 

3 Manu IX. 213. 
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Scope of this Lecture—Nature of property — Origin of the Davabhaga Law- 
Early disquisitions on proprietary right — The Mitdkshara doctrine —1 he 
father’s power over ancestral movables and self-acquired land — Gifts 
of movables by the father—Apparent contradictions — The father’s power of 
alienation under the Davabhaga — Universality of the doctrine of Factum 
valet — Jfmutavahana’s views regarding alienation are not peculiar to him — 
Various readings — Naturally indivisible property — Separate acquisitions — 
Mitakshard doctrine — Double share of the Acquirer according to the Daya- 
bhaga — Acquisitions of a son — The Mitakshara doctrine regarding divisi¬ 
ble property — 'The later Digests of the Mitakshara School—Mavukha 
Vivadatandava — Viramitrodaya — Madanaparijata — Smritichandrika 
Sarasvativilasa — Property inherited from collaterals — Ancestral property 
recovered — Vivadachintamani — Time of partition according to the 
Day abba ga ; according to the Mitakshara — Character of the Mitakshara 
doctrine — The other writers of the Southern School — Benares School 
Mayukha — The Mithila doctrine—Partition during minority of a copar¬ 
cener — Mode of division according to the Davabhaga — Character of this 
system — The Mitakshara system — The double share to he retained by the 
father — The son born after partition — Caste distinctions — Rights of females 
— \\ here no assets — Division of liabilities, partial division, and division of 
profits— Rights of women on partition under Mitakshara Law T he widow 
under the Smritichandrika; under the Viramitrodaya, etc. \\ here she 
possesses StYfdliana — Question as to share of the step-mother, etc. — The 
fourth share of a daughter—Definition of the term u a fourth part” — 
Rights of women in Bengal — Evidence of partition—Concealed property — 
Supposed forfeiture of share by an elder brother cheating his younger brothers. 


The modern Law of Partition is a subject of such vast Sc .°P e of 
extent and importance that it is entirely out of the ques- 
tion to treat it fully within the scope ot this course of Lec¬ 
tures. It will be sufficient to point out the more important 
changes which have been introduced into the old Law of 
Partition by the conflicting Schools of Indian Commentators, 
and to show how they have arrived at deducing their now 
rules from the old texts. 

An entirely new element has been introduced by the 
modern Jurists in the shape of those curious disquisitions l> ' 0l ’ u } 
about the nature of property and inheritance with which they 
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Lecture are in tlie habit of’prefacing their Treatises on Inheritance. 1 
Some of these disquisitions might seem to centre in the 
- abstruse question whether property is a sacred or profane 
institution, and they are closely connected, no doubt, with 
the Mlmamsa dissertations about property. 2 At the same 
time, they have a direct bearing on the solution of such 
an eminently practical question as the determination of 
the relative power of father and sons in property ancestral, 
in other words, the extent of the patria potestas as far as 
proprietary right is concerned. Those who hold that pro¬ 
perty is by birth, infer from this that the sons can demand 
a partition of ancestral property in the father’s lifetime. 
Those who hold that the proprietary right of the sons 
does not arise till after the father’s demise, deny their right 
to demand a partition during the life of the father. The 
former doctrine is generally known as the Mitakshara Law, 
and the latter as the Dayabhaga Law, and the author of 
the latter work has been sometimes regarded in the light 
ol a bold reformer, who set up the actual usage of his own 
Orium of time against the letter of an obsolete law. However, the gist 
bhd-aYaw. °f Jlnmtavahana’s doctrines on this head is. far older than 
himself and agrees to a considerable extent with those 
views of the nature and origin of property which are so 
elaborately refuted in the Mitakshara, Smritichandrika 
and other old Digests. The immense importance of this 
subject for the Law of Alienation and Partition will justify 
my dwelling on it a little longer. Unfortunately the loss ot 
those numerous old Digests which are known from quota¬ 
tions only makes it impossible to trace with anything like 
certainty the growth and origin of the various shades of 
doctrine about the nature of property and inheritance, 
which are embodied in the Digests from the Mitakshara 
downwards. There is still a chance of some of tliese works 
being ultimately recovered and becoming accessible to 
Sanskrit scholars. In the mean time, I would submit the 
following solution of the problem. 


* Sometimes the Section on the nature of property is brought in else¬ 
where. This is notably the case in Apararka’s Commentary on Yajna- 
valkya, where it occurs in the comment on Yiijnavalkya’s rule 
(II, 12, i) ; about the equal right of father and sons in property ancestral, 
and in the Sarasvativilasa. where it heads the Section on Obstructed 
Inheritance. From some other works, such as the Madanaparijiita and 
Vivadaehintumnni. it lias been omitted altogether. 

2 See Jaimini’s Aphorisms of the Mimiimsa, Vol. I, pp. 435—138 (in 
the Bibl. Indica). 
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Though the question as to the nature of property does Lecture 
not seem to have been raised in the Smriti period, the VI. 
modes of acquisition, lawful or otherwise, lit for all castes E-ixTvTTiH 
or restricted to one particular caste, were a favourite quisftions 
topic with the Smriti-writers. 1 It was natural to ask, V-Vrl-' 
therefore, whether the modes of acquisition recognized by ' ng 1 ' 
the earliest writers, were the only ones, or whether proprie¬ 
tary right might arise in some other way as well. This 
question came to be discussed towards the end of the Smriti 
period by the author of the Smritisangraha and was 
answered by him in the negative. If mere possession were 
to create proprietary right, lie says, theft would have to be 
viewed as a source of property. Therefore property cannot 
arise in any other than those modes which are stated in 
the law (Castra). The Smritisangraha is also quoted as an 
authority tor the proposition that the proprietary right 
of the sons does not exist during the life of their father, and 
arises lor the first time at a division of the estate. 2 Pre¬ 
cisely the same views are attributed to one of the earliest 
Commentators, King Bhoja of Dhara (Dharegvara). 

The close analogy of these doctrines with the Dayabhaga 
system is obvious. Moreover, the Dayabhaga (II. 15) 
quotes with approval Dharetjvara’s restrictive interpretation 
of the important text of Yajnavalkya on the equal owner¬ 
ship of father and son. 8 These facts tend to show that 
the views of Jiinutavahana were neither peculiar to him¬ 
self nor to the Bengal School of Lawyers. It has been 
pointed out in the two last Lectures that a high opinion 
of the proprietary right of a father and of the extent ot the 
'patvia potestas generally had been universally entertained 
hy the Smriti-writers. It might he argued that there is no 
sufficient authority in the Smritis for extending the patria 
potestas as far as is done by jImutavahana But there is 
lav less ancient authority for the opposite doctrine of the 
Mitakshara. 

The Mitakshara doctrine rests principally on a wide T(« Mltak- 
mterpretatiou of the text of Yajiiavalkva (11. 1-1) on the 

° ° ' uoctnne. 


' Gaut. X. 2, 7. 39—42, 56 ; Manu I. 88-91 ; VIII. 410: IX. 320—33 I ; 
A. 7o--79, etc.; Yaju. I. U«—120 ; Vishnu II. 10-13 ; LVIH ; Narada 1. 
o, 4 j6v*o8. 


, ^ a yukha IV. 1, 3. Elsewhere the author of the Sinritisangvaha is 
p ^ iaaue to say that DCn/a means “ wealth descended, <\ c ., inherited 
irom the father or mother."-Smritich. I. 10, etc. 
oee below, p. no. 
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Lectuke equal right of father and son in property ancestral. In 
^ Apararka’s Commentary on Yajnavalkya, which exhibits 
the same theory in a less developed form, it is introduced 
in the gloss on that text. 1 Now, if the sons are given a 
right in the ancestral property even during the life of their 
father, it follows that this right exists from the date of their 
birth. As, therefore, birth may be a source of proprietary 
right, the enumerations of the modes of acquisition in the 
Smritis are incomplete, and the characteristics of property 
cannot be gathered from the law-books (Castra) alone. 
In other words, property is secular and not religious 
by its nature. 2 Though the principal objection to his 
own theory had thus been successfully warded off by 
Vijnane^vara, he thought it advisable to rest it on a 
Smriti text. This is how Vijnane^ara or his predecessors, 
from whom he may be supposed to have borrowed his 
theory, came to fabricate a text, in which the doctrine 
that property is by birth is attributed to the holy teachers 
(Aeharyas), and to attribute this text to the sage Gautama, 
who was looked upon as the principal authority ill regard 
to the sources of ownership. 3 

The titter's The birthright interest of the sons in the estate having 
ancestral e * been satisfactorily established, it became necessary to fol- 
movabies low it out into its consequences and to defend it against 
acquired the arguments which might be derived from some of the 
land. ........ 

1 After having* pointed out that the equal ownership of father and 
son does not annul the father’s ownership and does not prevent him 
from defraying the expenses of the ceremonies enjoined in the Veda 
(seeMitaksh. I. 1, 18). because the father may perform the Agnihotra 
after having separated his sons from himself, or with their permission, 
Apararka goes on to say that partition does not create proprietary right, 
as in that case the father would not be owner before partition. Then 
lie defines partition as shown before (p. 108) and compares the condition 
of coparceners to the status of partners in business or in sacrificing. 
Tie concludes by observing that, were ownership created by partition, 
even theft would be a source of property. 

2 I am aware that the object of the disquisition on the secular nature 
of property is differently stated in the Mitakshara itself (I. 1, 1 (>)• But 
in the Mitakshara this disquisition does nob seem to have preserved 
its original form. 

3 This text is not found in the printed editions of the Gautama- 
,Smriti, nor in Haradatta’s standard old Commentary of that work, the 
Gaiitamiya Mitakshara. and it is impossible to reconcile it with the 
genuine text of Gautama on the sources of ownership (X. 39) and with 
the analogous texts of the other sages. Besides it was unknown to 
Jiinutavahana, Apariirka and to the Mithilfi writers. One passage of 
the Dayabhaga (I. 19) hu* been conjectured to contain an allusion to it. 
3Jut it is far” more probable, that Jirnutavahana in this place refers to 
the genuine text of Gautama on the modes of acquisition. 
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texts on alienation. Those texts,as shown in a former Lpotm-o t 
were destined to restrict the father’s power in ffitlth 

the family property, not to enlarge it. However the°statp - 

ment contained in one of these texts, that the father is 
master of the gems, pearls, coral and other (property of 
t-nis land) was by some writers interpreted as a special pro- 
Msion relative to the father’s power over ancestral mov¬ 
ables. This view is refuted by Vijnane^vara (I. 1 , 24), and 
Jie states, moreover, that the father’s independent power 
(>\er movables of any description is strictly limited to 
indispensable acts of duty, and to those acts which are 
enjoined or permitted by special texts, such as affectionate 
t.s, maintenance of the family and the like (I. 1 , 27 ). 

,, le ®^' er ) half of the same text puts a restriction on 
je athers and grandfather’s power over immovables, 
jo opponents of the birthright theory explained it as 
ie a nig to property inherited from the grandfather, and as 
pioving that property arises on the death of the previous 
o\\ nc y and not by birth (Mitaksh. I. 1 , 21). Yijnaneovara 
on i . ar b ruraenfc (I- 1. 24, 27), which is closely 
^ 10 °V hlion advanced in the Dayabhaga 
1 • .ti*",- i a • es tablishes, with the aid of another text, the 
lu ° interest of the sons in the whole immovable 
e* a e, whether ancestral or acquired by the father. The 
consent ot tlio sons to an alienation of immovable pro- 
pu y may never be dispensed with, except where neces¬ 
sity or pious purpose can be shown (I. 1 , 28-29). 

t will appear afterwards that in a partition made by a Gilts of 
■ a ier, head of a family, his power of disposal, even in ! U0v | ablc9 
ie case of his self-acquisitions, is strictly limited to the father’ 
ygl. to retain two shares for himself. Here, however, the 
! 1 sanction between movable and immovable property is 
u ought into ]>lay, and has called forth the rule (I. 6 , 

T' j *’ > 1» 25), that any gifts consisting of movables' 

iv rich has been bestowed on a son by his father before 
partition, becomes his independent property, and need not 
c divided with the co-heirs at the time of partition, 
miuovabies, though self-acquired, can 011 I 3 ' be given with 
e C0,J sent ot the other sons. These rules, of course, 
on u not apply to a disposition by will under the modern 
a disposition by will which was not contemplated 
, K! m Y an Jurists may be compared to a partition, but 

"Otto a s , ft by the fat), «■ 

10 recount here given of the Mitakshara doctrine of Apparent 
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Lecture proprietary right leaves several apparent contradictions 
Vk out of sight. Thus, the Mitakshara, in treating of parti- 
c.mtrudic- tion, gives the father an absolute power of disposal over 
dun. . all his self-acquisitions, whether movable or immovable, 
which it is difficult to reconcile with the birthright interest 
previously awarded to the sons in the whole immovable 
estate of the father. Again, in the Section on Property, 
the father’s power over movables, such as pearls, gems, 
coral, etc., is declared to be general, subject only to the 
condition of its being exercised for a lawful purpose, such 
as affectionate gifts, maintenance of the family, etc. In 
the Section on Partition, however, the distinction between 
movables and immovables is entirely disregarded, the 
distinction between self-acquired and ancestral property 
being treated as the decisive one. In the later Digests 
these contradictions become even more glaring, as they 
quote a number of texts not found in the Mitakshara, by 
which the father’s power over all his self-acquisitions is 
asserted in very strong terms. 1 It is true, that the Mayu- 
klia (IV. 1, 5), in order to reconcile the conflicting state¬ 
ments in regard to the father’s power over movables, 
declares the above text relative to pearls, etc., to be applica¬ 
ble to such movables only as are not liable to destruction. 
It has also been said that the text on alienation in Mitak¬ 
shara (I. 27) is only meant as a prohibition of a gift of the 
entire property, which would leave the family destitute. 2 
This is no doubt the original import of that text, but the 
Mitakshara gives a wider signification to it. Vijn&necyara 
in this, as in several other cases,, has apparently not taken 
the trouble of being quite consistent with himself. It 
should, however, be considered that the Introduction con¬ 
tains the general rules about proprietary right, which are 
limited in their application in the Section on Partition. 
This appears more clearly from the Viramitrodaya (pp. 74, 
87), and viewing the matter historically, the distinction 
between movable and immovable property is no doubt the 
original and fundamental one. Therefore the real opinion 
of Vijnanerjvara, as stated before, appears to be this—that 
immovable property, even where it is self-acquired, may 
never be alienated by the father except in cases of neces- 


1 Smritioh. VIII. 22—28 ; Mayukha IV. 4, G ; Madhaviya 13 ; Vivada- 
cliintamani 229 (Tagore); Apararka, etc. 

1 Mayue, § 231. 
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sity, oi’ for a pious purpose, but that his power over Lecture 
movables of any description includes the free bestowal of 
them as an affectionate gift, especially on any of his sons. 

It is far from improbable, moreover, that the restrictions 
placed on the father’s power over movables are in the 
nature of a moral injunction rather than of a legal rule, 
especially as regards self-acquired movables, over which the 
father must naturally have possessed a very large discre¬ 
tionary power. 

. Under the Dayabhaga the father’s power of aliena- Thefather’s 
tion and unequal distribution is infinitely greater than power of 
under the Mitakshara. The father’s right to alienate underlie 
ancestral movables is rested on the very text which is Dap- 
quoted in the Mitakshara in connection with this subject. 1 bhas ' 1 ' 
Junutavahana lays much stress on the word ‘ all,’ which 
is twice used in that text. According to him, this term 
is used in the first hemistich in order to include ancestral 
movables of every description, while its insertion in the 
second hemistich tends to show that even in .the case of 
ancestral immovable property the father has full author¬ 
ity ma ^ e a donation or other transfer of a small part 
(II. 22—24). The texts, which are relied on in the Mitak¬ 
shara, are disposed of by Junutavahana with the remark 
that an act, though morally wrong, may be. legally valid, 

ecause a fact cannot be altered by a hundred texts (II. 

oO). 

I his saying of Jimutavahana has attained consider- Univer- 
uble notoriety, and the doctrine of Factum valet, as it is saiity.of 
ca led, has often been lield out as one of the most charac- trine of" 
teristic features of the Bengal system. In reality, how- Factum 
ever, it is simply one out of those many tricks by which ra ^ d ' 
t )e Indian Jurists managed to get rid of au old law which 
did not suit them. It may be compared, in particular, to 

hat popular distinction between Vidhi, ‘ an injunction,’ 
und Arthavada, a mere ‘ explanatory statement,’ which 
contains either a praise of things enjoined or a blame 


1 Colebrooke observes (Dayabhaga. II. 22) that this quotation has 
I een evidently taken from the Mitakshara. But why should it not 
lave been taken from an earlier Commentator of Yajnavalkya. c. g. 
iQvanya, whose opinions are quoted with approval in the Dayabhaga. 
nnutavahana introduces this text as belonging to Yajnavalkya. and 
i. apparently opposed to another text of Yajnavalkya 

i * ’ 1 ih , 8 con tradiction vanishes under Junutavahana’d interpreta¬ 
tion of the latter text (II 9). 

8/ 
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Lecture of tilings prohibited. 1 This Mimamsa distinction is of 
^' 1 - constant recurrence in the very oldest Commentaries, such 
as the works composed by Medhatithi and Apararka. 
vi'hanv ' Jhnutavaliana’s doctrine regarding alienation probably is 
views * no more peculiar to him than the doctrine of Factum valet, 
afienadort ^ ie l° ss °f many of the earliest Digests renders it 

arennt impossible to establish this fact positively. Thus much 
peculiar to is certain that his doctrine is not only in accordance with 
those opinions of earlier teachers which are refuted in the 
Mitakshara, but is readily deducible from the old texts 
themselves. 

Alienation Another Bengal doctrine concerning alienation, viz., the 
of common pule that among undivided coparceners each may alienate 
the extent 0 property to the extent of his own share, cannot be traced 
of one’s to the Smritis, but it is a mistake to think that it is un¬ 
own share. ] £nown to the other Schools. 2 Indeed it accords itself with 
the spirit of the Mitakshara Law just as well as, or better 
than, with the general principles of the Bengal School. 
Various It should also be kept in sight, in judging the causes of 
readings. a g rea t deal of the difference of doctrine referred to, that 
several important Smriti texts are read differently by the 
Bengal writers thau by their brethren in other parts of 
India. There is no reason for considering the readings 
adopted by the Bengal writers as less old and less authentic 
than the readings found elsewhere. 

Naturally In no other part of the Law of Partition is the diversity 
indivisible 0 f reading so great as in the texts on indivisible property, 
property , rpjms in the leading test of Mann on naturally indivisible 
objects (IX. 219) no less than three of the nine articles 
referred to by that authority are explained otherwise in 
the Dayabhaga than in the Mitakshara, and this difference 
of interpretation is entirely due to a difference of reading. 
The writers of all Schools, however, appear to be agreed 


1 Thibaut, Arthasangraha. p. xiv (1882). 

2 The text of Niirada (XIII. 42, 43), on which this doctrine is princi¬ 
pally founded in the Dayabhaga (II. 31), is referred to separated co¬ 
parceners in the other Schools. This is no doubt correct. See ante. p. 108. 
Jimutavahaua’s doctrine regarding, the right of undivided coparceners is, 
however, closely connected with his definition of partition (I. 7—9). and 
this definition has been virtually adopted in the Mayukha, where Xsila- 
khantha opposes the different definition proposed in the Mitakshara and 
Viramitrodaya. Roe May. [ V. 1, 6; IV. 3. 2 (Mandlik, 34, 38). Apariirka’s 
definition of partition dillcrs likewise from Vijnane^vara’s, in that it 
treats the right of each coparcener to a particular share as existing 
even before partition. 
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about the general principle that, as Jaganimtha expresses 
il', 1 “ the indivisibility of clothes and the like is founded 
on the letter of the revealed law, not inferred from its 
sense.” The practice of their own time evidently was 
opposed to the rules laid down in the older Smritis, which 
tended to operate as a bar to division in general, and in 
accordance with the principle enunciated by Brihaspati, 
that the articles in question shall be divided with Yukti, 

. e quity,’ i. <?., so as to avoid injuring either them or the 
interests of some one coparcener. 

. -fhe Smritichandrika (VII. 39—47) proposes a very free 
interpretation of the phrase “ they are declared indivi¬ 
sible ” in the text of Manu, viz., as meaning that they 
are declared to be so, “by certain inconsiderate persons.” 
This, of course, reverses the import of the whole passage, 
and accordingly the Smritichandrika observes further on 
that the prohibition of division has to be disregarded. 
The other Digests do not go quite so far as this, and the 
old Bengal writers do not seem to have been acquainted 
with the important text of Brihaspati. Nevertheless, 
t le tendency to explain the old texts away is clearly 
evinced in what they say about the indivisibility of houses. 
They-' refer this rule to a house, garden or the like, or to 
several houses, which had been constructed on the common 
estate by one or several of the coparceners during the life 
of the father: such a house, if built with the tacit consent 
of the lather, may be kept by the builder, even after 
the father’s death. 

In the law regarding separate acquisitions the difference 
or doctrine between the several Schools is more important 
than in reference to indivisible property. 

Ihe only author who has succeeded in weaving a toler¬ 
ably consistent doctrine out of the old texts is Jimutavahana. 
places the texts of Manu (IX. 208) and Vishnu (XVIII. 
.) a bout the indivisibility of separate acquisitions made 
With the aid of joint funds at the head of his disquisition. 
Ihe whole contest, according to him, turns in every case 
on the question whether joint funds have been used or 
n °t in making an acquisition. All the divers rules about 
separate acquisitions, he says (VI. 1, 8, 38), may be summed 


* Dig. V. 2. cccclxxiii. , 

2, 20, 00; Haghunitn. (Sanskrit 
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up in the general maxim that wealth acquired with 
the use of joint funds is divisible. Wealth otherwise 
acquired is indivisible, and the particular kinds oi se¬ 
parate acquisitions, such as the gains of valour, etc., aie 
brought in merely as illustrations ot this principle. 1 he 
gains’ of science are declared exempt from these rules in 
Section I, in those cases where the coparceners are equal or 
superior in knowledge to the acquirer; but in Section II. 
l_ 19 j this restriction seems to have been dropped. This 
doctrine, which is recommended by its simplicity, has been 
considered as the correct view of the law, and enforced 
not only in Bengal, but in the other provinces as well. It 
appears to me, however, that in this case as elsewhere the 
study of the Bengal writers has unduly influenced the 
interpretation put on the opinions held in the other Schools 
of Law, though this is manifestly one of the points in 
regard to which the Bengal and Mitakshara Schools are 
at°issue. In much of what Jimutavahana says, no doubt, 
he is perfectly backed by Vijnaneijvara (I. 4). But Vijna- 
ne<jvara holds that in the two texts of Yajnavalkya (II. 118- 
119) relative to impartible property, the condition that the 
acquisition should have been made without use of the joint 
property has to be read with the four kinds of separate 
acquisitions specified by Yajnavalkya, viz., a friendly, or 
a nuptial, gift, hereditary property recovered, and the 
gains of science. To other acquisitions than these four, 
the clause regarding the non-use of joint funds is not held 
applicable by Vijnane^ara, and the consequence is, that, 
according to him, all other separate acquisitions are partible, 
no matter whether involving an expenditure of joint 
funds or not. As an instance of such other acquisitions, 
he names property obtained by religious gift ( Pratigraha ), 
which is generally held divisible. 1 Jimutavahana (VI, 1,58), 


1 Colebrooke (Mit. I. 4. 7 note) mentions certain variations of reading 
in this passage. The reading Pitridravyavirodhena, with prejudice to the 
patrimony,” occurs in the Sarasvativilasa as well (para. 180). But it is 
impossible to reconcile this reading with the contents of para. 8. in the 
Mit. Colebrooke has, therefore, been right in rejecting it and in follow¬ 
ing the Subodhini. The printed editions differ ; but it is curious to note 
that the reading Pitridravyavirodhena is found in two very old MSS. of the 
Mitakshara, in the Elphinstoue College. Bombay, and in the Deccan Col¬ 
lege. Puna. Vijnfmegvara is quite right too in stating that the precept to 
divide property obtained by religious gift corresponds to established 
usages Even the Guru or spiritual father has a right to the alms 
collected by his pupil*—See Manu II. 51; Vishnu XXVIII. 10, etc. 
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on the contrary, argues that the principle of the divisibility Lecture 
ot acquisitions made with the use of joint funds is appli- VI. 
cable even in the case of property obtained by ( Pratigraha .) 

The question regarding the double share to be allotted Double 
to the acquirer in certain cases constitutes another diffi- acquIn-V' 6 
cult part of the Law of Self-acquisition. This question according 
has come off with very insufficient treatment in the majority jYY-'Y 
of the Indian Digests, but its practical importance has ren- btaga. 
dered it the subject of much lively discussion among the 
British Jurists. My own inquiries have caused me to arrive 
ut the persuasion that every attempt to reconcile the con¬ 
flicting statements of the different schools and in particular 
to explain the brief and somewhat obscure remarks of Vijna- 
ne§vara with the aid of the more ample disquisitions of 
Jimutavahana and other Bengal writers is entirely hopeless. 

The Dayabhaga (V1.1,14,23—29; II. 65—73) rests this part 
of its doctrine on two texts of Katyayana, and one text of 
Vyasa, with the aid of which it establishes the following 
pr inciples : 1. Of property gained by personal exertion 

of one member but with prejudice to the family estate, 
f ie acquirer shall take a double share. 2. Of property Acquisi- 
acquired by a son, the father shall take one-half. 1 The tionsofa 
acquirer shall take two shares, in case the paternal wealth son ’ 
had been used by him, and one-half, in case it had not 
been used. The other coparceners shall receive one share 
each in the first case, and nothing at all in the second 
case, or the father shall take half, if he is very eminent, 
and two shares only, if he is not so. 

The Mitakshara doctrine on this subject, which rests on The Mit u-- 
the text of A asishtha (XVII. 51), occurs at the end of the Sec- shard d 0 c- 
tion on Impartible Property. When, therefore, Vljnane<jvara * * nn £ re ' 
winds up his argument by saying (I. 4, 29) “ It is settled divisible 
that whatever is acquired at the charge of the patrimony is P ro P ert y* 
subject to partition,” it is obvious that the partible property 
here mentioned must be that which he had referred to 
before (in para. 6), viz., property acquired by the same four 
inodes, but with the use of joint funds. 2 That it is right 


Where the paternal wealth has not been used, the father shall take 
wo shares only under the Dayabhaga. But two shares in this case is 
eqmvaicnt, to a half, the other half being due to the acquirer. 

It might be argued that the term whatever is acquired ' should he 
^P^ted literally, in order to make it agree bettor with what follows •- 

* u * under this interpretation, however, there is hardly 

un;y other mode lei t besides the four special modes of acquisition, to which 
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to interpret the statements of Vijnanegvara in this way is 
expressly confirmed by his Commentator, Vigvegvara. 1 
Para. 6 contains the general rule, which is explained 
and restricted in para. 29 by a statement of the mode in 
which the partible property mentioned in para. G has to 
be divided, viz., so that the acquirer retains a double share 
of it. The two following paragraphs lay down the law 
in regard to those cases where the acquisition has not 
been made in one of the four specified modes, but in some 
other manner. From the terms used in para. 31, it is quite 
clear that all the more ordinary modes of acquisition are 
referred to iu this place, agriculture and trade being given 
as instances. The difference between these acquisitions 
and the other wholly partible acquisitions, which had been 
mentioned in a previous passage (para. 29), lies in this, 
that the former embraces separate acquisitions only. It 
is in the nature of a gift to be offered to one person 
only. But where in an agricultural family one mem¬ 
ber exerts himself in tilling the family estate, the fruit 
of his industry will not come to him alone, but to the 
whole family, at the time of the harvest. Similarly, in 
a family of artisans or traders, the ordinary income will 
naturally be joint, and has, therefore, to be considered as 
an increment to the family property under the Mutakshara. 

The doctrines of the Mitakshara have been persistently 
followed in the other Digests of the Bombay, Benares and 
South Indian Schools, and it is only as to the choice of argu¬ 
ments and examples that the more recent writers differ 
from Vijnanegvara. Thus the Mayukha (IV. 7. 1-2), after 
quoting texts of Manu and Vyasa, which are closely 
analogous to the text of Yajnavalkya, explains that the 
separate acquisitions mentioned iu these texts must be 
understood to have been acquired without the use of joint 
funds. This explanation is founded on the text of Yajna¬ 
valkya, which shows that Nielakantha understood this text 
precisely in the same manner as Vijnanegvara. 

Further on he repeatedly refers to the use of common 
funds as determining the divisibility or indivisibility of the 
separate acquisitions mentioned by other sages. But all 
these texts are nearly identical in substance with the text 


§ 29 might be applied, the usual modes of acquisition being covered 
by §§ 30-31, and J‘rati grab a acquisitions by §§ 2—9. 

' 1 X For the Sanskrit, see Appendix.) 
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of Yajnavalkaya. He adds finally (IV. 7, 14), that pro- Lecture 
perty acquired by other means than the specified modes, 
viz., learning and the rest, shall be divisible, though the 
joint estate has not been used in their acquisition. This 
principle is rested on a somewhat forced interpretation 
of a text of Manu (IX. 205). As instances of such other 
modes of acquisition he mentions agriculture and other 
kinds of labour (Krishy adicheshta ) } The Vivadatandava vivada- 
follows the Mitakshara and transcribes literally the remark emduva. 
of Vljnanecvara (I. 4, 6), that the phrase “ acquired by him¬ 
self without use of the joint funds” must be construed 
with every member of the sentence. 11 also agrees very close¬ 
ly with the May ukh a. The corresponding Section of the Vira- 
mitrodaya(248-249)is unusually brief. Thus much, however, vframitro 
becomes clear that this work, like the Vivadatandava, fully da - vai 
assents to the Mitakshara doctrine that the term “ with¬ 
out use of the family property ” has to be connected with 
each of the four impartible objects subsequently specified by 
Yajnavalkya. The Madanaparijata similarly gives but a brief 
extract from the Mitakshara. Of the Southern Digests, the 
Smritichandrika con tains one passage (VI. 2), which is simply 
the Dayabhaga over again. In commenting on Katyayana’s 
text regarding divisible property, the Smritichandrika 
observes that the term “ self-acquired property ” in this 
text has to be qualified by adding the clause “ without 
use of joint funds.” This, however, is an incidental state¬ 
ment merely, and throughout the copious Chapter on Im¬ 
partible Property (VII.) the Smritichandrika follows the 
principle that all the old te*xts on property exempt from Ma«irma- 
partition have to be interpreted subject to the condition that l) al V ata - 
the family property has not been used in making them. ^naVii 
-Now this is the Mitakshara and not the Dayabhaga princi¬ 
ple. For under a somewhat free interpretation of the Mitak¬ 
shara, the rule that the clause “ acquired without the use 
ot joint funds ” has to be construed with every member of 
the sentence in the text of Yajnavalkya, is equally applica¬ 
ble to all the other texts on the subject of separate acqui¬ 
sitions. This interpretation of the Mitakshara Law is 
actually proposed in the oldest and most authoritative 
Commentary on that work, Viqve^vara’s Subodhini, 1 2 and 


1 Neither Borrodaile’s nor Mandlik’s rendering of this passage is suffi¬ 
ciently literal. 

See Mitak. I, 1, 6, note. 
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it agrees equally with the opinion of Vljnane^vava’s col¬ 
league, Apararka. 1 2 Practically speaking, the result is 
this—that the distinction between acquisitions with and 
without the use of joint funds is extended to property 
'gained by agriculture and the like in the Smritichandrika, 
whereas theMayukha, as we have seen, declares such acqui¬ 
sitions as these divisible in every case. The Sarasvati- 
vilasa follows the interpretation proposed in the Smriti¬ 
chandrika of the text of Katyayana on divisible property, 
but further on, it adheres as closely as possible to the Mitak¬ 
shara, to the extent of frequently copying the very words 
of Vijnanegvara. Thus the whole argument in the Mitak¬ 
shara (I. 4, 7—9) about the divisibility of property acquired 
by religious gift and other acquisitions not covered by the 
four specified modes of acquisition is repeated word for 
word in the Sarasvatlvilasa (§§ 180—184)." This argument 
is omitted in the Madhavxya (47—50), but in other respects 
the Mitakshara has been followed. This comes out espe¬ 
cially in the interpretation put on the texts of Yajnavalkya 
(II. 118—120). 

As regards the double share of an acquirer, the Mayukha, 
Smritichandrika, Hadhaviya restrict the rule of Yasishtha 
to one particular kind of separate acquisitions made with¬ 
out the use of joint funds, viz., to property thus acquired 
by learning. They quote, however, an analogous text of 
Vyasa, which lays down the same rule in the case of pro¬ 
perty gained by valour. The Smritichandrika goes further 
than this, and infers from the use of the term deli, etc., in 
the text of Vyasa, that his rule is equally applicable to wealth 
received with a maiden, or on account of marriage, and 
the like acquisitions. This comes nearly to the same thing 
as the Mitakshara Law. In the Vlramitradaya and Sarasvati- 
vilasa, this part of the law is entirely omitted. The 
Vivadatandava observes that the acquirer’s double share is 


1 It is true that Apararka in his gloss on Yajn. II. 118, declares self- 
acquisitions as an independent and comprehensive class of separate 
acquisitions. But in commenting on 119, he observes (for the Sanskrit, 
see Appendix')-. “Amicable gifts, etc., are impartible where they have 
been acquired without using the paternal wealth.’ 

2 This does not come out in Mr. Foulkes's translation of this passage, 
which differs very considerably from Colebrooke’s rendering of the cor¬ 
responding Section of the Mitakshara. But in the Sanskrit text there 
exists no other difference worth speaking of between the two works than 
this, that at the end of § 180, the Sar. reads Dravyavirodhena for Dravya- 
virodhenn. As for* this reading, see ante, p. 110. 
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strictly limited to the gains of science and valour, and does Lecture 
not accrue in the case of other acquisitions . 1 VI. 

There lias been a great deal of discussion formerly as to p r( ~7 
whether property inherited from other persons than a father, inherited 
grandfather or great-grandfather should rank as ancestral fr ° n |, colla " 
or as self-acquired. The latter view appears to be he receiv- te ' a 
ed one at present, but from what has just been said about 
the narrow views of the Mitakshara School in regard to the 
extent of separate and self-acquired property, 2 it might be 
inferred that the contrary opinion ought to be accepted 
as the correct one. It is, however, impossible to bring 
property inherited from collaterals within the Mitakshara 
definition of self-acquired property, but neither can it 
bo made to rank with ancestral property, which ex v% 
termini does not include any other inherited property but 
what has been inherited from an ancestor. The best way 
for getting out of the difficulty is by assuming that pro¬ 
perty inherited from collaterals has been entirely over¬ 
looked by yijnane$vara. If this assumption be correct, 
and there is every reason for supposing so, the whole 
question is one of those which can only be decided by con¬ 
sidering the whole policy of the Mitakshara Law. Now, 
ancestral property has been stated with justice to be co- 
extensive with the objects of unobstructed inheritance under 
Mitakshara Law. Hence it may be inferred that property 
m leiited from collaterals should follow the incidents of 
self-acquired property. 3 

I he question regarding the right to ancestral property Ancestral 
lost and recovered by one of the coparceners has become recov^L 
entirely divested of practical importance in the present 
day, though it is discussed very amply by all the Indian 
Commentators. Under British rule the continued forcible 
detention of ti landed estate or parts of it by strangers, or 
the abstraction or non-delivery of hereditary income 
(Nibancjha), is not likely to occur, and should it occur, it 
niay be instantly removed by legal remedies. Let me barely 
mention, therefore, that tiie disquisitions of the Indian 
' unsts on this subject relate chiefly to the best mode of 


‘ (For the Sanskrit, .tec Appendix .) 

„ k * s ppp Possible that to a father’s self-acquired property, the ordinary 
W f ,°iT '! Giimtl0n at term may not be applicable under the Mitakshara. 
oth V - 1 • 0 without exception quote texts of Brihaspati and 

3 lu ^ winch the self-acquisitions of a father are expressly referred to. 

\* or the Sanskrit , see Appendix.) 
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Lecture reconciling the conflicting texts of Canltha and Yajnavallcya 
on recovered property. Thus it is stated by Apararka 1 and 
Kamalakara, that the recoverer of lost property shall take it 
entire, where the consent of the coparcener to the recovery 
has been obtained, but that he shall obtain one-quarter 
only as his preferential share, and an equal share of the 
residue, where the consent of the coparceners has been 
wanting. The Mitalcshara, Mayukha, Madhavlya, Daya¬ 
bhaga and nearly all other Commentaries on the other hand 
make the nature of the recovered property, whether 
movable or immovable, the test for determining the extent 
of the recoverer’s proprietary right over it. The condition 
of acquiescence on the part of the coparceners is mentioned 
as a secondary circumstance only in these works. It seems 
to relate to underhand practices on the part of one coparce¬ 
ner, 1 — e. g., where one without the knowledge of the rest 
should by. intriguing at the Court of a Raja procure for 
himself a grant or hereditary office which the Raja had 
promised, but not actually delivered to his father. 

The Mithila Law in regard to self-acquired property 
agrees in the main with the principles laid down in the 
Dayabhaga. Thus Vachasp atimi<jra, 2 in commenting on 
Manu’s (iX. 208) and Vishnu’s (XVIII. 42) identical rule 
on self-acquisitions, states (250) that these are mere in¬ 
stances of such acquisitions, all property ranking as self- 
acquired which has been obtained without the use of joint 
funds. In regard to the gains of science, he agrees neither 
with the Mitakshara nor with the Dayabhaga. He de¬ 
clares them as an independent and important source of 
separate property. The text of Katyayana, on which the 
equal participation of learned co-heirs is founded in the 
Dayabhaga (VI. 1, 18,19), is explained away in the Vivada- 
chintfunani, and the upshot of its doctrine on the subject 
is this, that the gains of science are impartible, -where 
the knowledge was acquired from a stranger and at the 


1 West and Biibler, TI. xxiii (1st edn.) 

2 P. C. Tagore’s reading of this passage is not exact. ITe has adopted 
Jones's translation of this text (though, omitting the last clause of it), 
which is based on the gloss of KullQka. _ But the Yivadachintamani reads 
Svavamihitalabdhamoha for Labdhanstan and takes this as a separate 
clause, denoting “ property acquired by agriculture and tho like.” The 
same* reading occurs in some other Digests, e. g ., in the work of Apararka, 
who explains it by ‘‘ property acquired by personal exertion, but without 
bodily effort.* 1 
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expense of a stranger, and when the expense of maintain- Lecture 
ing the student’s family has not been defrayed by a relative. 

The double share of a father in the acquisitions of a son 
is not recognized in the Mitliila School, and the double 
share of an acquisition involving expenditure of joint 
funds is rested on the texts of Vasislitha and \ yasa, but it 
is not held applicable to those gains of science and valour 
which are stated by Katyayana. 

The time of partition is another point of contention be- Time of 
tween the Mitakshara and Dayabhaga, The nature and partltl0U - 
origin of this conflict of opinion has been briefly dis¬ 
cussed at the commencement of the present Lecture. In 
comparing the rules of Jimutavahana with the early law 
on this subject, it will be found that his opinions are, on 
the whole, more conservative than those of Vljnane§vara, 
though the latter is the earlier writer of the two. 1 For According 
the rest Jimutavahana’s doctrine is very simple, and may ^ 
be briefly stated as follows :— There are in the main two biiiiga. 
periods of partition, one after the death of both parents, 
when every coparcener is free to demand it, and the other 
during the life of the father, at his own desire (II. 8; I, 

35, etc.) For the term “the father’s death,” he substitutes 
in other place (I. 38 —44), “ the cessation of the father’s 
ownership,” which may follow on his degradation or on 
his becoming indifferent to wealth as well as on his actual 


1 Thus the text of Yajuavalkya (II. 121). regarding* the equal owner¬ 
ship of father and son in property ancestral, is in the Mitakshara School 
explained as implying that a partition of the family property is demand- 
able at will by the sous But this text does not contain any reference 
to the time of partition, and the precisely analogous text of Vishnu 
(XVII. 1, 2) lays down the same proposition in regard to a partition 
made by the father. Therefore the equal ownership attributed to father 
and son can only mean that the father's power of unequal distribution 
is restricted to his self-acquired property. This is the interpretation 
proposed by Dhare^vara, and it is one of the three interpretations men¬ 
tioned in the Dayabhaga (II. 9—19. etc.) for the purpose of avoiding 
the conclusions arrived at in the Mitakshara. The text of Katyayana 
(see above), on which the father’s right to a double share of his son’s 
acquisitions is rested in the Dayabhaga, is quite correctly translated in 
that work, whereas its meaning is strangely twisted in the Yiramitro- 
daya Gl. and other Digests of the Mitakshara School. In some cases, the 
difference of interpretation rests on difference of rending. It has been 
shown before that the Bengal reading of the important text of 
Danklialikhita regarding the father’s consent to a partition is more likely 
to be the genuine one than the reading of the other Digests. For the 
text of Xarada (XIII. 3), the reading of the Mitakshara (I. 2, 7). is 
countenanced by all MSS. of the Narada-Smriti to which I have had 
access. But this difference of reading is of no great consequence, 
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Lecture demise. He also refers in one place to a partition made by 

_1 the father at the special request of the sons (II. 86—88). 

But he refutes the opinion that the sons have a birth-right 
interest in the property of their father; for, if that were 
the case, partition would be demandable even against the 
father’s wish (I. 19). This, it appears, was a monstrous 
doctrine in the eyes of Jimutavahana. A right to enforce 
a partition on the part of the sons does not even arise 
when the father has been incapacitated by reasons of old 
age, etc. (I. 42-43). The father s right to institute a parti¬ 
tion is restricted in the case of ancestral property, by the 
condition that he must wait till the mother is past child¬ 
bearing (I. 45). Among collaterals, each coparcener may 
demand a partition of ancestral property at any time (III. 
1, 16, etc.) The rule that partition in the same case should 
be delayed till after the mother’s death (III 1.1—14,fee.), has 
been abrogated by the later writers of the Bengal School. 1 
The question as to the right of females to demand a partition 
need not detain us here. 2 If one of several collaterals 
wishes for a separation without demanding a share, be¬ 
cause lie considers himself able to earn his subsistence by 
himself, his separation may be effected by giving him a 
trifle, in order to prevent future litigation with his heirs 
(III. 2, 28). The original import of the texts on which 
this rule is founded has been pointed out in the last Lecture. 

£> C the lH " S In ,lis hiterpretation of these texts, Jimutavahana is 

Mitdk- backed by the waiters of the Mitakshara School, with this 
■ shard. characteristic, difference, that these writers have the separa¬ 
tion of sons in view, instead of the separation of collaterals. 
Under the Mitakshara, sons may not only demand a separa¬ 
tion with a nominal share, but they may ask a full share at 
any time, as far as the ancestral property is concerned. Even 
of the self-acquired property of his father, a son may 
demand a partition, and institute it against his wish in two 
cases—either (1) when the father’s sensual desire and his in¬ 
terest in wealtli is extinguished and the mother is past 
child-bearing and the daughters are married, or (2) when 
the father is disabled by lasting illness, mental infirmity 
or extreme old age, or unworthy to hold property on 
account of his addiction to vice. Including partition in- 


1 See DiLyabh. III. 1. 1 notes ; Duyakr, VII, 2. 
• See below, p. 133. 
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sti.fcuted by the father himself and partition after the Lecture 
father’s death, the times for partition under the Mitak- VL 
shara are four. On failure of sons, the right to demand a 
partition descends to the grandsons; on failure of grand¬ 
sons, the later Digests extend this right to the great-grand¬ 
sons. 


That the sons should be authorized in certain cases Charncter 
to demand a partition of their father’s self-acquisitions ^ T 
seems a thoroughly anomalous theory no doubt and one doctrine” 1 
strangely opposed to the strong sense of the deference due 
to elders, which pervades the Indian Law. Even their 
light to demand a partition of ancestral property at any 
time has been recently contested. 1 Nevertheless it is im¬ 
possible to doubt that these 'two propositions are actually 
contained in the Mitakshara, and that^the Mitakshara 
( jme has been consistently interpreted in that sense in 
all the subsequent Digests of the Mitakshara School. The 
most decisive passage in the Mitakshara itself is in I. 5, 8, 
where a distribution of the ancestral estate is said to 
take place solely by the wish of a son, even in spite 
or the mother being capable of bearing more sons and 
tlie father retaining his worldly affections. The natural 
inference is, that even in the case of self-acquired property 
n Partition may be instituted by the sons, where the 
mother is past child-bearing, etc., as stated before. The 
same doctrine is positively stated by Apararka. After The other 
Uving laid down that in the case of ancestral property ^ ters 
ic sons possess an equal right with the father to institute Southern 
a paitition, and may compel him to distribute it, where he School. 
c <>es not wish for a division, be goes on to say that even in 


to'n 1 ^ 0 ^ 8 vi iT, of tlj ° ffimlu Law . 0877), ;j7—47. Mr. Nelson, in order 

on It i VC 110 fallacy of the doctrine deduced from the Mitakshara, has 

A et a number of old texts which are opposed to that doctrine. So 
y ^ut fins fails to prove anything in regard to the 

jpimonsheld by Vijnanegvara himself. Mr. Nelson’s analysis of Mitaksh 
f * .* « ( 18 solely on Colebrooke’s reading, and does not stand the 

a comparison with the Sanskrit original. § 3 has been misunder- 
rrui^’i u 18 P ara * 111 Colebrooke’s translation is indeed “ couched in sin- 
allv ,?k 8cure an ^ unsatisfactory terms.” It maybe translated liter- 
iollows: - Supposing the father to be divided (from his coparce- 
fvnm brotilers : 8 hall the estate, which has been inherited 

Ihv'u. ^ndlathor, not be divided at all with the grandson in that ease, 
father- 0 -^ k^.heen directed that shares shall be allotted in right of the 
to i'll-n ! 1 , ( .\ ec ^ aseci ( au ^ not otherwise) ; or admitting partitions 

fatlmr 'Pi* 100 that case), shall it be instituted b}* the choice of the 

ent-erfmv, °? e A 111 01 , ( * er to re niove the two doubts, which might thus be 
entertained, the author says.” 
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Lecture the case of property acquired by the father partition may, in 
^ certain cases, be instituted by the sons under two texts of 
Narada (XIH. 3, 16), and one text of Can k ha,—that is to 
- say, the sons nmy institute or demand a partition of their 
father’s self-acquired property in all those cases which 
are mentioned in the Mitakshara, 1 and besides in the case 
of his being influenced by wrath or engrossed by a beloved 
object (voluptuous). 2 It is true that Apararka, much like 
Jimutavahana, ordains that a partition by the sons shall 
be delayed till after the death of the mother, in case she is 
capable of undertaking the management of the estate. 3 
He also says that the eldest sou shall act as guardian of 
the rest, while they ai-e minors or have not absolved the 
study of the Veda. The doctrine of the Smritichandrika 
regarding the right to demand a partition is founded on the 
same texts as the doctrine of Apararka. Only Devanna- 
bhatta quotes a text of IIant a (I. 30-31), under which 
the loss of vigour and remote absence of the father have 
to be added to the other reasons which make a partition 
demandable by the sons. As regards that occasion for 
partition, where the father is free from defect but indiffer¬ 
ent to wealth, etc., he argues that it presupposes the consent 
of the father (1.35 — 37). That all these rules are applicable 
to self-acquired property, is not expressly stated, but it 
follows from the reason of the law. 4 * The same may be said 
of the dissertations of Madhava and Varadaraja on this 
subject, which are nothing but brief extracts from the 
Mitakshara. A very copious extract from the Mitakshara, 
which includes all the more important passages on the 
subject under notice, is to be found in the Sarasvatlvilasa. 6 

R°nare8 In the Benares School, the Viramitrodaya and Vivada- 
tandava repeat the doctrine of the Mitakshara and defend 
it against the objections raised by the Bengal writers and 
by Dliare^vara. This early author had explained the 
text of Yajnavalkaya (II. 121) as a mere prohibition of 


1 The Auyath 119 aatrakarin of Apararka seems to correspond to the 

Adhannavartin, *• one addicted to vice, of the Mitakshara (I. 2, 7) ; both 
terms are rather vague. 

3 (Ibr the Sanskrit, see Appendix.) 3 Ibid . 

4 See the translator s note, p. 102. 

* If the text quoted in § 80 had been correctly rendered in the corres¬ 
ponding part of Colebrooke’s Digest, it would follow that a father 
might refuse in any case to give his consent to a partition. See, how¬ 

ever, Smyiticliandr. VI. 1 , note. 
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unequal distribution according to the pleasure of the father. 
Against this, the Yiramitrodaya (69) declares that this 
text relates to the time as well as to the mode of parti¬ 
tion. The periods of partition are reduced to three in 
the YIramitrodaya, and this seems to be an effect of the 
Bengal doctrine regarding the time of partition. The 
question to be investigated in every case according to the 
* Iramitrodaya is whether the father has ceased to be 
worthy or capable ot independence or not; if he has, the sons 
may institute a partition against his wish. This is meant 
to explain the Mitakshara Law and not to supplant it. 
h or, says Mitrami<jra, if the law were interpreted other- 
u iso, great confusion could arise. It would be unreason¬ 
able to suppose that the circumstances mentioned by the 
sages should sometimes conjointly and sometimes singly 
operate as a cause of partition, and it would be difficult°to 
discriminate between the principal and concomitant causes. 
'In the other hand, the similitude of this theory with the 
engal doctrine is obvious enough, especially as the text 
°i L/ankhalikhita is quoted according to the Bengal version 
of it, though it had been previously introduced as a text of 
r Vankha according to the reading of the Mitaksliara (p. 46). 
J-iie Madanapanjata gives a brief extract from the Mitalc- 
snara. The Yai jay anti, 1 i n commenting on Vishnu (XVII. 2), 
o iseives, that the equal ownership of father and son does 
no give the latter the right to demand an equal division, but 
ma vcs partition demandable by the sons even during the life 
or the father/* The corresponding Section of the Mayukha 
'' • 1 0 is very brief, butit is sufficient to prove the general 

agreement, existing between that work and the Mitakshara. 
n legard to the times of partition, the Mayukha adheres 
° a strictly literal interpretation of the Mitakshara doc- 
i me and of the texts on which it is founded. This leads 
|° the recognition of five distinct times of partition, the 
o. notion ^ te father’s temporal passions and the cessa- 
ron of the mother’s courses being reckoned as separate 
occasions. The previous marriage of sisters is added as 


Uv. 11 one (49) the Yiramitrodaya refers to degradation and the 
rtrn«.+ t:r( a i,1 ' t ’ a right in the sons to demand a partition of anoestral 
liorhV ^ f vei b * he use of the particle even tapi) in this passage may 
‘ * >s he interpreted as an express recognition of the principle, that 
e same right exists in property acquired by the father. 

(for the Sanskrit, sec Appendix .) 
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Character 
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trine. 


Partition 
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a concomitant condition in both of these cases. Another 
difference between the Mayukha and Yiramitrodaya might 
seem to exist in regard to the Law of Representation. The 
texts of Devala and Katyayana, on which the great-grand¬ 
son’s right to partition and succession is rested in the 
Yiramitrodaya, are in the Mayukha restricted in their 
application to the case of reunited coparceners (IV. 4, 
21—23). The Mayukha contains, however, another passage 
(IV. 1, 3) 1 which shows it to agree with the other modern 
Digests in extending the right of representation to the 
fourth generation inclusive. 

The Vlvadachintamani does not say anywhere that the 
sons may demand a partition in the father’s lifetime; on 
the contrary, the author of this work quotes the text of 
Cankha regarding the case of a doting father, according 
to the Bengal version, in confirmation of the principle that 
the independent property of the father must be kept 
intact and cannot be divided by the sons against his will. 2 
From the fact that this rule is expressly given in regard 

to the father’s independent property only, 3 ancestral'pro¬ 
perty might be supposed to be divisible against the will of 
the father. But this is nowhere stated, and the difference 
between ancestral and self-acquired property under 
Mithila Law comes out in the mode of partition only, and 
is of no consequence for the time of partition. It is a 
significant fact that the text of Yajnavalkya and the 
analogous texts of other Smriti-writers on the equal 
ownership of father and son in property ancestral are 
nowhere quoted in the Vlvadachintamani. 

Before closing this subject, I must not omit to note that, 
judging the Mitakshara doctrine on its merits, it is hardly 
possible to take a favourable view of it. It is too much 
opposed to the old text-law and to modern usage to be 
looked upon as more than a theoretical development. 

In regard to partition during the minority of one or several 
coparceners the same conflict prevails between the Dio-est- 
writers as in the Smritis. Thus Apararka refers the texts of 
Manu (IX. 105) and other writers about Primogeniture to 
the guardianship to be exercised by an eldest brother over 

1 See, too, Mandlik 33, note 1. 

2 Tagore 22G. See 229, where ifc is said that the father’s self-ar 
quired property shall be equally divided by the sons after his death only 

/This appears from the Sanskrit text, p. 225. P. C. Tagore’s rendering 
of this passage is Bomewkat loose. ° c 
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his junior brothers while they are minors, and quotes with Lecture 
approval the text of Katyayana, which prohibits partition VI. 
during the minority of a coparcener-. He even extends 
this .prohibition to the case where their regular course of 
Vcdic study has not been completed by all coparceners. 1 
The Vlramitrodaya rests its contrary opinion on another 
text of Katyayana. 2 This view, which is certainly the 
more reasonable one of the two, has not become law. 

Proved pregnancy, on the other hand, is still considered as 
a bar to partition in any case where the birth of a son 
■would add to the number of sharers. 3 

lhe opposite tendencies which we have seen at work in Mode of 
the law regarding the periods of partition, are equally l,u ' ls ", ,n . 
exhibited in the conflicting opinions about the mode of t»°the* Ug 
division. The Bengal writers show themselves anxious Dayabhaga 
to uphold the fathers discretionary power over the pro - 
peity. The Mitakshara School cuts down his rights, and 
places him in the position of a mere manager. It° is only 
in regard to self-acquired property however that the 
lather’s unlimited power of disposition is recognized in the 
ayabhaga. Such property may be distributed at pleasure 
by the father, and he is even at liberty’- to withhold it 
entirely from partition (II. 16, 17, 57, 58, 76, 81, 82, etc.) 
lhe remark that the adjustment of the shares in the case 
o an unequal distribution should be governed by lawful 
motives, such as partiality for a pious, or compassion on an 
incapable, son, is perhaps in the nature of a moral injunc- 
i°n rather than of a law (II. 74, 83). To ancestral mov- 
able property the same principles are applicable as to the 
self-acquired property of the father (II. 22, 23). The extent 
ni his interest in the acquisitions of a sou has been dis¬ 
cussed before. Of ancestral immovable property he can- 
not retain more than a double share, and as regards the 
distribution of the remainder he can only choose between 
two modes of division : equal division, and division with 
the customary deductions in the order of seniority 4 

’ (I'or the Sanskrit, see Appendix.) 

‘ y;. r am. 90; West and Btililer II. 8-9 (1. ed.) 

' } Il b I- «. 12 ; Mayne, § 396. 

.. " judging- this rule, it is necessary to bear in mind what Jiniuta- 
d'oni h* a OH- 2, 27) about partition with deductions after the father’s 
■a t, lhe observation that •• persons of the present day do not enter* 
n * u , veneration for their elders, and that elder brothers desiring of 
l 10 , allotments are now rare,” holds good equally ih a partition 
made by the father. 


9 
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Lecture (II. 37, 50, 70, 79). This rule holds good equally in a 
VI ' partition of any part of his property which he makes at 
the special desire of the sons (II. 86, 87). 

Character All the principal doctrines of the Dayabliaga have been 
system. adopted by the later writers of Bengal. In examining the 
texts on which these doctrines are rested, they will be 
found to be on the whole deducible from these texts with¬ 
out an artificial method of interpretation, though this is 
occasionally resorted to by Jlmutavahana. What is parti¬ 
cularly important, in his interpretation of the well-known 
text of Yajnavalkya (II. 114) on partition by a father, 
Jlmutavahana is backed to a certain extent by a standard 
old writer of Western India, viz. Apararka. This text of 
Yajnavalkya, says Apararka, refers to three modes of 
division of self-acquired property : unequal division accord¬ 
ing to the pleasure of the father, unequal division with 
the customary deductions in the order of seniority, and 
equal division. 1 Jlmutavahana is of the same opinion, 
except so far that, according to him, the first mode of divi¬ 
sion applies to self-acquired property only, whereas the 
two other modes concern the distribution of ancestral 
property (II. 79). The opinion of the Bengal writers is 
also shared to a certain extent by Naiiclapandita, who, in 
the VaijayantI (XVII. 1), refutes the doctrine of the 
Mitakshara, 2 and by the Mithila writers. 3 The case is 

] (For the Sanskrit . see Appendix.) “ It is certain that by the words 
(of Yajn. II. Ill), Let him separate his sons at pleasure, an arbi¬ 
trarily unequal mode of division by the absolutely free choice of the 
distributing' (parent) is referred to. Narada says on this subject : For 
such as have been separated, etc. (XIII. 15). It must not be argued from 
the use of the phrase 4 the father is the master’ (in the text of Narada), 
that this text refers to the specific deductions mentioned in (other; texts. 
For the master in a division with specific deduction is not the father, but 
the law (Castra).” 

2 (For the Sanskrit , see Appendix.) The assertion of the Mitakshara 
that the words (in Yajn.’s text II. 114) “Let him separate his son at 
his pleasure,” do not refer to an independent mode of partition, and that 
partition with deductions and unequal division are the only two modes 
of distribution mentioned in this text is refuted by the texts of Vishnu 
Bphaspati, Katyayana. Narada, and others, as being opposed to the des¬ 
cription in these texts of arbitrary division as an independent mode of 
distribution.” 

3 Vivadachint. 224— 30 (Tagore). See. too. 232, where the right of the 
father to a double share is said to apply in the case of ancestral pro¬ 
perty. Tagore (p. 230) has adopted Colebrooke’s translation of the text 
of Yajnavalkya (II. 1 1 4. see Mitaksh. I. 2. ]). The whole of Vachaspati- 
mi^ra’s disquisition Bhows, however, that he did not interpret this text 
in conformity with the Mitakshara, but chat he followed Apararka and 
the rest. 
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similar as regards the interpretation of Yajnavalkya’s test Lecture 
on the legality of an unequal distribution made by the VI. 
father. 1 —— 

Vijnane^vara and his followers construe the leading text The Mi tak- 
°f Yajnavalkya in an essentially different manner, and sbari 
only, agree with Apararka so far that they refer it to self- system * 
acquired property exclusively. In their opinion, the differ¬ 
ent modes of division mentioned by Yajnavalkya are not 
more than two in number; the partition with deductions 
and equal partition being mere amplifications of the 
arbitrary mode of division, which is described in the first 
half of the text. This interpretation is partly based on 
philological grounds, and in part on the obvious injustice 
ol a mode of division, under which, e. g., a lakh of rupees 
might be given to one son, a single cowrie to a second, 
and nothing at all to a third. The partition with deduc- 
10 ns is declared obsolete further on in the Mitakshara 
U- 3, /) and Mayukha (IV. G, ii) and other works of the 
Mitakshara School. The Madanaparijata omits all the 
texts relative to an unequal partition, except one text of 
_anu (IX. 112). There are many other analogous texts 
o Gautama and others, says Vnjveqvara ; but these have 
K’cn omitted for the sake of brevity, because unequal 
Partition is obsolete.” The Vivadatandava lays down 
generally that in the present (Kali) age partition should 
a ways be equal and never unequal.* The only inequality Die double 
n owed in the Mitakshara consists in the retention of a ^retained 
r ouble share by the father. But the validity of this rule * 0 ’ tlie 
18 restricted to self-acquired property, and of course it does KUltcu 
not apply in the case of a division against the wish of the 
ather. The Mitakshara doctrine is implicitly followed in 
re Sarasvatlvilasa (§ 217) and Madanaparijata; only the 
atter work grounds the father’s right to a double share on 
’ re text of . Vasishtha on self-acquired property rather than 
on the texts of Narada. The other Digests show a decided 
endency to put further restrictions on this privilege of 
athers. This is effected chiefly by means of the text of 
Gankhalikhita, which treats of the double share to be 
awarded to an Ekaputra, "father of an only son.” The 
ayukha; 1 Vlramitrodaya( 03), and Vivadatandava,strangely 


) 

2 

4 


Dayabh. II. 75 ; Mitakh. I. 2. 13 , 14 . 
( 7-I);’ the Sanskrit, see Appendix.') 
IV. 4, 12 ; Mandlik, 42-43. 


» Ibid. 
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enough, take this term to denote “ the father of an eminent 
son;” and the two last-named works explain that it is 
equitable to award a double shave to the father of an 
eminent son, because such a son is capable of gaining his 
subsistence by himself. There is also a passage in the 
Yiramitrodaya (70), in which equa’l partition between the 
sons and parents is declared to be the preferable mode of 
division under a text of lvatyayana. The Smritichandrika 
(II. 1, 29—36) gives the text of Cankhalilchita its natural 
meaning, 1 but qualifies it by a text of Harita, so as to 
arrive at the conclusion that the right to retain a double 
share obtains in the case of an aged father, but not other¬ 
wise. It quotes likewise the text of Katyayana (ibid. 37). 
The Madhaviya (9-10) places the retention of a double 
share by the father on a par with the other modes of 
unequal partition, which are declared obsolete in the present 
asre of the world. 2 

o 

The rights of after-born children are a fruitful theme 
for contention with the Indian Jurists. The Sinritis, as 
shown before, contain two conflicting sets of texts in 
regard to this subject. The one set directs the re-opening 
of partition in their favour, the other set cuts down their 
rights so far as to give them a claim to their father’s share 
only. When the era of Commentators arrived, those texts, 
which allot a share to the son born after partition, were 
restricted in their application to the posthumous son of a 
father, brother or other coparcener, and the further condi¬ 
tion was added that the mother’s pregnancy must not have 
been known at the time of division, as in the contrary case 
the division had to be delaj’ed till after her delivery. This 
rule was deduced from the text of Vasishtha, which at first 
seems to have recorded a mere local usage. It would cer¬ 
tainly have been an inconvenient proceeding to open up the 
partition again whenever a new sharer was born, and the 
rights of sharers neither born nor conceived at the time of 
partition were sufficiently protected by giving them a claim 
to the entire property of their father, where he was separate, 
or to a share, where ho had reunited with his other sons. 
The Mitakshara, by splitting up the text of Yajnavalkya 

(II. 122) into two independent sentences, has contrived to 


1 See above, p. 110. 

2 Varadarfija restricts the double share to the case of * inherited 
property ; ’ could this bo an erroneous reading ? 
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introduce both of these rules into that text, and has been Lecture 
followed in this by Madhava (13-14), Apararka, Mitrami^ra 1 VI - 
and others. Devannabhatta, 2 Kamalakara, Nilakantha, 3 
Vachaspatimi^a 4 and others rejecting this forced construc¬ 
tion, consider the whole text of Yajnavalkya as applicable 
to the case of a posthumous son, the pregnancy of whose 
mother had been unknown at the time of division. Jlmuta- 
vahana (Chapter VII.) differs from these writers so far that 
he refers the texts of Yajnavalkya and Vishnu to an illegal 
division of hereditary property by the father, whereas the 
other texts, according to him, apply to a division of self- 
acquired property by the father. This opinion is connected 
with the peculiar views of Jimutavahana regarding the 
illegitimacy of a partition made while the mother is still 
capable of bearing children. 

1 he mode ot division in the case of offspring of mixed Caste dis- 
marriages continued to form a subject of discussion with t,r * ct,ons - 
the later Jurists, though such marriages had become 
obsolete long before their own time. The only case in 
which the Law of Partition is influenced by caste distinc¬ 
tions is where a Cudra has begotten a son upon a DasL 
The partition and rights of such persons will be discussed 
in the Law of Inheritance. 

1 he maintenance ot those female family members who Rights of 
are not specifically named as sharers in the texts on parti- fumales * 
tion, and of disqualified males and the defrayment of the 
marriage expenses of unmarried females, is a charge on the 
estate. The Law of Maintenance, as it is administered by 
the Courts, has been chiefly developed by statute. The 
scanty provisions of the Indian Jurists on this subject are 
scattered through the Chapters on Partition, Succession of 
Females, Reunion, Exclusion from Inheritance, and Criminal 
Law. How far the Indian Law goes in providing for females 
connected with a family may best be gathered from the 
tact that even concubines and married women who do not 
lank as legitimate wives have a claim to be maintained. 

Ibis rule, it is true, has been deduced from the old texts 
lj y means of an extremely forced interpretation of those 
texts in which the duty to maintain a widow is declared. 

‘ 92-94. - Smritich. XIII. 17—19. 3 Mayuklm IV. 4. 35-3(5. 

. .-p V ^ a °k' 275 (Tagore). It should be observed, however, that these 
Rulers have recourse to divers contrivances of a similarly artificial 
0 araater in order to remove the seeming conllict between the first and 
second hemistiebs of this text. 
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In order to make these texts agree with the modern law, 
which constitutes the sotdess widow an heir, instead ot 
awarding her a maintenance only, they were said to relate 
to concubines and other women not ranking as legitimate 
wives. However little foundation there is for this inter¬ 
pretation, it appears to have been universally received, 1 and 
may therefore be supposed to express the popular feeling 
of the period. Nor is it improbable that the same feeling 
may have existed in the Smriti period, with its lax views 
in regard to the relations to the sex, which are so strikingly 
exhibited in the laws regarding subsidiary sons. 

Here the question arises whether the right of main¬ 
tenance attaches in every case, or subject to the exist¬ 
ence of assets only. Direct statements bearing on this 
subject are somewhat rare in the Treatises on Inheritance, 
but the real opinions of the Jurists in this matter may be 
ascertained by an examination of their views regarding 
the liability for debts and the mutual obligations of family 
members. The Law of Debt, which is treated very ampty in 
all the Indian Digests, and has been a favourite topic even 
in the time of the Smriti-writers, does not fall within the 
range of these Lectures. 2 Let me point out merely that the 
English principle introduced by the Courts that the liability 
for debts is in every case co-extensive with the assets 
inherited from the debtor, however equitable in itself, is 
entirely foreign to the Hindu Law. The liability of the sons 
and grandsons for debts contracted by their father and 
grandfather, is utterly independent of the possession of 
assets left by them. The same principle would seem to 
apply a fortiori to the maintenance of near female rela¬ 
tives. But the obligation of maintaining them is more¬ 
over enjoined in the most unconditional terms by Kamala- 
kara. He says that it is incumbent on the sons and grand¬ 
sons to maintain indigent widows and daughters-in-law, 
though no wealth of the father may be in existence. 3 \ct 


1 Mitaksh. II. 1, 28; Smyitich. XI. 1, 36, 38, 42, 49 ; Vlram. 170—173 ; 
Dayabh XI 1 48. etc. Similarly, where an illegal marriage has been 
contracted, the bride being related to her husband m a prohibited degree, 
or otherwise ineligible, she has nevertheless a chum to maintenance 
against her husband and his family. This appears clearly from texts 
quoted in Raghanandnna’s Udvaliatt ava and other works. 

• The rules of the Smritis on the Law of Debt have been analysed by 
tin author in Das ind, Sohuldrecht (Transact, of the R. Bavarian Academy 
of Science for 18/7). 

s the Sanskrit, sec Appendix.) Vivadatandava, Section on Sfcridhana. 
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this is precisely what has been doubted in a well-known Lecture 
Bengal case. 1 In reality the claim of the female family Y 1 * 
members to maintenance does not become extinct either 
through the absence of assets, or in the somewhat analo¬ 
gous case of a separation of the coparceners having taken 
place. 2 It is perfectly true that the much canvassed passage 
<>1 the Smritichandrika (XI. 1, 34), which has been adduced 
b}( the opponents, denies the claim of a widow to be main¬ 
tained by any other coparcener of her husband than him who 
has taken his assets. But if this rule, isolated as it is, 
proves anything, it is this that in selecting the widow’s 
guardian among her husband’s coparceners, the first ques¬ 
tion to be answered is this—Which of these persons has 
assets of her husband in his hands? The case of one 
leaving no assets is not provided for by this rule. 3 
Other passages bearing on the same subject are the folio w- 
ing: Virtuous daughters-in-law, who have no sons, are 
stated to have a right to a starving maintenance in a text 
of Cankha, which is quoted with approval in the Vivada- 
chintamani (291 Tagore) and other works. Nandapandita, 
in commenting on Vishnu (V. 113), says, that the prohibition 
to forsake a relation extends to all persons mentioned in 
a text ot Cankhalikhita: “ A mother must not be aban¬ 
doned, nor must any virtuous Sapinda be abandoned.” 

Ihe Smriti doctrine, that the common liabilities have to Division of 
be divided in the same way as the assets, has passed ''abilities, 
unaltered into the Digests. Partial division as regards division, 
the property is not expressly referred to either in the and divi- 
oinritis or in the Digests. That it w r as an old and common 
practice may be inferred from the rules about indivisible 
property. Partial partition as regards the owners must have 
become common, as soon as each coparcener obtained the 
right to demand a partition. A partition of profits (Pliala- 
vibhaga) is also specifically mentioned in several Digests. 

All the writers of the Mitakshara School are agreed about Rights 0 f 
the principle that the widows and daughters of predeceased women ou 
undivided coparceners, who have left no sons, can hever 
claim more than a maintenance. They restrict the rules Mitaksbari 

- ___ • _ Law. 

‘ V ayne > § 376 - See, particularly, West k Biihler, 245—252. 

See West & Biihler. 231—245. 

3 It is worthy of remark that this rule is not repeated together with ^ 
the rest of. Devannabhatta’s statements on this subject in the.Sarasvati 
vilasa (§§ 020—520). In § 522 the duty of a father to provide for his 
son 8 widow is stated unconditionally. 
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under the 
Smriti- 
chandrika. 


Under the 
Vframitro- 
daya, etc. 


of the metrical Smritis regarding the rights of these and 
other females to a share to the wives, mothers, sisters, etc., 
of those coparceners between whom the division actually 
takes place. Where the coparceners choose to remain 
united, all their female relations may claim a maintenance, 
nothing more. The same rule, according to some writers, 
obtains even where they separate. Thus the view that the 
mother’s right to a share at a division among brothers 
amounts really to the setting apart of a portion sufficient 
for her maintenance, which shall never exceed a son’s 
share, is elaborately put forth in the Smritichandrika (IV. 

4—17,29) which grounds this doctrine on the Vedictext, in 
which the incapacity of women to inherit is declared. In 
regard to the case of a division during the life of the 
father, the Smritichandrika (II. 38, 39), in accordance with 
Apararka and others, resorts to a literal interpretation of 
the text of Yajnavalkya (II. 1J 5), under which the right 
of the wives to a share is absolutely limited to the case of 
an equal division by the father. Even in that case, the 
wives shall not take the shares themselves, but the husband 
(father) shall take them on their account. It was no doubt 
somewhat difficult to reconcile the allotment of a separate 
share to the wife with the general principle of the perpe¬ 
tual community of wealth between husband and wife, as 
declared by Apastamba (II. 6, 14, 1G) and Harita. The 
opinion of the Smritichandrika on this subject was there¬ 
fore shared by the author of the Madanaratna and others, 
but it was successfully refuted by the author of the Vira- 
mitrodaya (59-GO), who points out that the shares of wives 
stand on a par with their Stridhana. As regards the mother’s 
share in a division after the father’s death, the literal in¬ 
terpretation of that term, which is given by botli of the 
two oldest Commentators of Yajnavalkya, viz., Vijnaneqvara 
and Apararka, is followed in the Madhaviya (15), Mayukha 
(IV. 4, 18), Viramitrodaya (79), Varadaraja’s Vyavahara- 
nirnaya (9-10), Vivadachintamani (240 Tagore), Vivadatan- 
dava, VaijayantI (XVIII. 34), 1 Madanaparijata. In some 
of these works, such as the Madhavlyaand Vivadatandava, 2 

1 The VaijayantI, however, limit* * this rule to movable property, 
because women are incapable of holding immovable property under a 
text of Brihospati. 

* {For the Sanskrit, see Appendix.) “ But in the Smritichandrika it is 
said that a mere maintenance shall be given when the* property is lar«>*e 
and a son’s share when it is small. However to a woman having a som a 
son’s share shall be allotted ; one having wealth shall take hal/a share.” 
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the opposite doctrine of the Sinritichandrika is expressly Lecture 
refuted. The doctrine of the Sinritichandrika is, however, VI. 
upheld in the Sarasvatlvilasa (§§ 100—118) as far as parti- 
tion after deatli is concerned ; and in regard to partition 
during the life of the 'father, the author of that work 
seems to assent to those who place the determination of 
the share of a wife entirely at the option of her husband 
(§§ 68—79, 112). He also quotes the view that this ques¬ 
tion, especially in the case of Cudras, has to be determined 
by custom (§§ 79, 118). Modern custom in Southern 
India appears to correspond to the doctrines of the Smriti- 
chandrika and Sarasvatlvilasa. * 1 But in the other provinces 
custom seems to vary, and there is no ground for the 
present for deviating from the teaching of the authoritative 
works, which is distinct and uniform in those provinces. 

Those works 2 which follow the Mitakshara 3 in this where she 
matter have generally adopted the other doctrine of Vijna- 
ne^vara as well, that where a woman is already possessed 
ot Stridhana, she is to take so much property only as will 
make her allotment equal to a son’s share. 1 Many works of Question 
the Mitakshara School 5 agree in stating that on a partition uiestep- 
atter the father’s death, 6 stepmothers may claim a share as mother,etc. 
well as mothers, and they found this opinion on the text 
of Vyasa, under which sonless stepmothers and paternal 
grandmothers are declared to possess the same right as 
mothers, or on a text of Brihaspati. Some writers include 
the step-grandmother, because of the term * Sarvah’ (all) in 
the text of Vyasa. The Viramitrodaya (79—81), Vivada- 


1 Mayne, § 402. 

2 The Vivadachintamani (231 Tagore) explains the first text of Yajna- 
v alky a differently, as declaring equality of division between the several 
'wives. The English rendering of this passage is very loose. 

3 Colebrooke has been censured for introducing the term 4 life-portions’ 
into the first text of Yajnavalkya (Mit. I. 2, 8). See Mandlik, 213.2. 
But this is a misprint of the Madras edition. The original edition has 
like portions. 

1 The Madanaparijata, while assenting to this doctrine, notices a literal 

interpretation of the term * a half ’ as well. Thus, if a son’s share were 
to amount to ten Nishkas, the mother would take five Nishkas, 

3 Apararka, Sinritichandrika (IY. 7), Sarasvatlvilasa (§ 100), read “ The 
sonless wives of the father” for “The wives of a sonless father ” in 
Mr. Foulkes’s translation), Balambhatta, Vivadachintamani (240 Tagore), 
Madhavlya (16), Varadaraja (9). Marfikha (IV. 4, 19). 

0 That in a distribution made by the father, a son’s share should be 
given to all the wiVes, no matter whether they have sons or not, is expressly- 

stated in some of these works only, such as the Viramitrodaya (19), 

Vivadachintamani ( ibid.), Smj-itichandrika (II. 1, 39), Balambhatjalika. 
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tandava and Yaijayanti, however, distinguish between step¬ 
mothers w£o have sons and those who have none, liie 
former shall take a sou’s share, but the latter can claim a 
maintenance only. The Vivadatandava extends this rule 
to step-grandmothers. 1 These views, judging from the argu¬ 
ments used to support them, appear to be due to the influ¬ 
ence of the Bengal School. The same result has been 
arrived at in the Madanaparijata by a different process ot 
reasoning, the texts of Vyasa and Brihaspati being entirely 
ignored in that work, and both texts of Yajnavalkya being 
referred exclusively to equal participation of the sons with 
their own mother. This is, indeed, the plain meaning of 
these texts, and it is highly probable that Vijnane^vara 
himself understood them in the same w&y as his eminent 
follower Vigveijvara. There has been a great deal of con¬ 
troversy about this matter, which might have been avoided, 
if Colebrooke’s rendering of this passage of the Mitakshara 
(j 7 # were quite exact. Thus ‘ his sons ’ should be * their 
sons.’ It is true that Balambhatta and Mitramigra con¬ 
sidered the stepmother to be included in the term Mata in 
the text of the Mitakshara, and the Snbodliim is silent. 
But these facts do not diminish the weight of-the opinion 

delivered in the Madanaparijata. 2 

A similar conflict of opinion, as in regard to the mother’s 
share, prevails in reference to the fourth share ordained lor 
a daughter in a division among brothers. Only the opinion 
of those who hold that the term ‘a share’ is indefinitely 
meant, is far older and far more general in the case of the 
daughter than in the case of the mother. In the liletime of 


1 (Jfor the Sanskrit, see Appendix-.') “ We say that the same inter¬ 
pretation holds good for the term 1 grandmother. , 

2 The mother’s right to a share on partition undei Mitakshara Law 
should probably be restricted in another way also, the Madanaparijata 
says (for the Sanskrit, see Appendix) In a division of ancestral 
property the mother does not take a share but merely her own orna- 
ments and the like, because the two texts (of \ajnavalkya II. 1 lo, 1 ~,») 
“ If lie ” etc and “ By those,” etc., relate exclusively to property subject 
to the father’s control alone.” That the first of these two texts relates 
to self-acquired property only is equally stated in the Vivadachiiitama.il 
Cl 27 2'iO Tacore) where the important word atra has not been trans¬ 
lated No other Dipest contains this restriction. As, however, the 
Mitakshara. (I. 0. 7 ) refers Yajnavalkya’s text on (II. 114) on parti¬ 
tion bv the father to his self-acquired property alone, it seems to 
follow - ^ that the text (ibid. 115). which is merely an amplification of the 
rule regarding equal partition, should be interpreted in the same way. 
This is in accordance with the general policy of the Mitakshara Law, 
especially with its treatment of the Law of Stridhana. 
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tlie father, it was argued, it is left to the discretion of the 
father to marry his daughters, taking a gratuity from the 
bridegroom. How then should they be made sharers of the 
family property after his death. 1 Others pointed to the 
obvious injustice done to the brothers by assigning a fourth 
of a brother’s share to each sister, where the number of 
sisters and brothers is unequal. 2 The result was that the 
term “a fourth of a share ” was declared to denote property 
sufficient to meet the sister’s marriage expenses. This 
view is combated in such early works as the Mitakshara 
and Medhatithi’s Manubhashya. It is attacked equally, 
or tacitly disapproved, in the other Commentaries on Mann, 
and in the Mayukha (IV. 4,40), Vlramitrodaya (81), Vivada- 
tandava, Madanaparijata, Vaijayanti (XVIII. 32). The 
Madanaparijata, after expressing disapproval of this view 
as being opposed to the Mitakshara and to Medhatithi, 
observes: — “ Or this matter may be regulated by local usage.” 
A similar opinion is expressed in the Madhaviya (19). The 
Smritichandrika (IV. 7,18 —48) declares that the daughters 
shall take for the purpose of nuptials, but not in right of 
inheritance, a fourth of a share, where the estate is iarge, 
and a son’s share, where it is small. This view seems to 
have been borrowed from Medhatithi, who says, that the 
term “ a fourth share ” designs the amount of wealth to be 
allotted to the daughter on her marriage in the shape of 
ornaments and other property. Where a fourth part of the 
property would not be sufficient for the maintenance of the 
sister, a whole share should be allotted to her up to the time 
of her marriage ; after marriage she shall take a fourth, how¬ 
ever small, her maintenance having to be defrayed by her 
husband. 3 The view that the sister shall only take property 
sufficient for her nuptials in every case is distinctly 
advocated in the Vivadachintamani (Tagore 248), and less 
distinctly by the Bengal writers. 4 Under the Sarasvati- 
vilasa (§§ 133 —145), the amount of property expended on 
the marriage of sisters depends solely on the pleasure of 


1 This view is quoted by Medhatithi (on Manu IX. 118). 

2 Mitaksh. I. 7, 12. etc. 

3 Gloss on Manu, IX. 118. 

1 Bharuchi, Apariirka, Yiijnapafci, the author of the Ratnakara, ami 
others are cited as adherents of the same view. As regards Apararka,' 
the correctness of this statement is doubtful, though it id not easy to 
mako out his real opinion on this subject. 
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Lectube the brothers. Yaradaraja (41) makes it optional to follow 
22. either the Smritichandrika or the nuptial property doctrine. 
Definition Supposing the term ‘a fourth share’ to be definitely meant, 
of the term the next question is as to its calculation. It is obviously an 
mu-th a i n big U0U s term, and may denote either a part of the whole, 
or a part of the son’s share, or a part of what the daughter 
would have taken had she been a son. Unfortunately, the 
Commentators do not express themselves much more clearly 
on this point than the Smriti-writers themselves. The re¬ 
marks of Vijnanefjvara and of most other Commentators may 
be understood to mean either that the fourth part of what 
a brother actually takes shall be allotted to a sister, or the 
fourth of what she would have taken, had she been a brother. 
The same ambiguity prevails in regard to the share of an 
adopted son, where a legitimate son has been subsequently 
born, and in regard to the share of a Cudra’s illegitimate 
son, as will be seen in Lecture YIH. In"the opinion of an 
eminent Benares Pandit, Dundiraj Dharmafjastrf, to whom 
I have proposed this difficulty, the sister ought to take a 
fourth of what she would have taken as a brother, and an 
analogous explanation should be adopted in the two other 
cases. It may, however, be argued that both equity and 
the way in which the Smriti-writers themselves deal with 
the somewhat analogous case of a division of the estate 
between the offspring of mixed marriages would seem to 
speak in favour of the other explanation. Thus, according 
to Vishnu (XVIII. 38, 39), where there are two Brahman 
sons, and one Cudra son, the estate shall be divided into 
nine parts, of which the two Brahman sons together shall 
take eight parts, and the one Cudra son one part. Simi¬ 
larly, supposing there are two brothers and one sister, and 
one sister receives a fourth part of the share actually 
awarded to a brother, the property would in that case go 
into nine parts, and each brother take four-ninths. The 
third mode of computation, under which the ‘ fourth 
part’ is reckoned as a fourth of the whole property, is 
brought forward in a modified form in the Smritichandrika. 
All the sisters together shall take one-fourth of the whole 
property, in case they are equal in number or more numer¬ 
ous than the brothers. Where the sisters are less in num¬ 
ber than the brothers, they shall take less than a fourth. 
Thus, where there are two or three brothers and three 
sisters, the three sisters together shall take a fourth part 
of the property, each of them taking one-twelfth. Where, 
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however, there are two brothers and one sister, the sister Lecture 
takes a fourth part of a brother’s qhare, i. e., a sixteenth VI. 
part of the whole property. 1 In the Dayabhaga, an analo- 
gous doctrine may be found, but its application is restricted 
to those cases where the property is small and the number 
of brothers and sisters equal. 

The Bengal doctrine regarding the rights of women on nights of 
partition is characterized by the principle, that the} 7 ' have a in 
right to demand partition in certain cases. The Introduc- r ' 1 ‘ 
tion of this new principle is connected with the peculiar 
views of the Bengal School regarding the widow of an 
undivided coparcener. The rules resulting from this and 
other peculiar views of the Bengal writers on the rights 
of women have been treated very copiously in recent works 
on Indian Law. Let me only vindicate the corresponding 
part of Colebrooke’s Dayabhaga (III. 2, 85) and Digest (V. 

•1, cxxvi) against the reproach of containing a false trans¬ 
lation of an important text of Katyayana. The transla¬ 
tor of the Smritichandrika, who has raised this reproach, 2 
was perfectly right in translating that text differently, 
where it occurs in that work. But Colebrooke had another 
reading before him (svomyam) than that which is found 
in the Srnritichandrika and other works (samyam). This 
difference of reading lies at the bottom of the difference of 
doctrine which exists between the Dayabhaga and Smriti- 
chandrika doctrines in regard to the daughter’s share, 
where the estate is small. 

As for the signs of partition, the texts which treat of the Evidence 
nature of circumstantial evidence of divided status are partition, 
quoted in nearly all the Digests. But the important text 
of Narada or Katyayana, by which a limitation as to time 
is introduced into this part of the law, is not quoted any¬ 
where except in the Smri tichandrika (XVI. 14) and Saras- 
vatlvilasa. The latter work contains a great deal of unpi’o- 
fitable speculation on the signs of partition (§§ 786 — 853). 


This is the Smrifcichandrika doctrine in substnnce. thouph not in form. 
•Narayana (on Manu JX. 118) mentions a, somewhat similar method 
or calculation, by which the daughters, if equal or superior in number 
to the brothers, take a fourth part of the whole property. Where, 
however* there is one sister and many brothers, eaeh brother has to give a 
P ar fc his share to the sister. This seems a very unfair mode of 
division, and the same may bo said of 6ome other u*>des, which are 
refuted in the Subodhini. 

2 Smritich., p. 62, note 3. 
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lecture The practical part of its doctrine on this subject may be 
^ J ~ summed up as follows:—1. The first and most decisive 
sort of evidence in the case of a contested partition is 
written evidence, or the deposition of relatives, connections, 
respectable neighbours or other witnesses. Such evidence 
is called Jnapakahetu, ‘proof of division/ literally ‘charac¬ 
teristic causes.’ 2. On failure of the characteristic causes, 
effective causes, Karakahetu, have to be considered. This 
designation is given to the divers kinds of circumstantial 
evidence mentioned in the old texts, because where such 
circumstances have existed for ten years, they will bring 
about a division, even where no formal separation had 
taken place. 1 Ten years is the ordinary period of limit¬ 
ation under the Indian Law. 2 If these sensible rules had 
been enforced by the Courts, they might have saved much 
litigation. 

Concealed The texts relative to the distribution or redistribution of 
property, bidden, embezzled, recovered, and wrongly distributed 
effects are quoted with approval in most Digests. The ap¬ 
plication ot an ordeal, where property is suspected to have 
been concealed, is prohibited in some works under a text 
of Vrjddhayaj navalkya. Other writers do not seem to be 
acquainted with this prohibitive rjile, but the restriction 
with which the application of divine test is surrounded, 
e fJ > by Jagannatha, makes it probable that this custom had 
fallen into disuse everywhere. 

Supposed Another conflict of opinion, which has been engendered 
Slhnreby ^Y the text of Manu (IX. 213) on the punishment due to an 
nn cider elder brother who defrauds his younger brothers, is also more 
cheathJjr a PP aren t than real. This text, which declares an eldest bro- 
iiisyounger ther thus acting liable to forfeit his Right of Primogeniture 
rothers. and liis share and to be criminally punished, may be supposed 
to belong to a period when the discretionary power of an 
eldest brother over the family property was greater than it 
now is, and any abuse of this power was, therefore, threatened 
with the most heavy punishment. No one of the Com¬ 
mentators of Manu, except Narayaria, explains it literallv ; 
they refer the term ‘ a share ’ to the additional share due 
to an eldest son. This privilege having been abolished in 


1 The second sentence in § 705 should be rendered as follows : “The 
power of the efficient causes to even effect a separation, where it docs not 
exist, will be pointed out further oil.” 

2 Manu VIII. fl7; Yiijn. II. 21; Niirada I. 4, 6. 

8 Dig. V. C, cecxxiv. 
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the middle period of Indian Law, it follows that the right Lecture 
to a full share is not forfeited by fraudulent practices on VI * 
the part of an eldest son, or indeed of any son, supposing 
the text of Manu to be applicable to younger sons as well. 

This is precisely the view taken in the Mitakshara (I. 9). 

Other old Commentators, however, such as Bhararuchi and 
Dhareijvara, who were followed by Rudradeva, went further 
than this and declared that the act was not even repre¬ 
hensible j 1 or they contended that it was not equal in crimi¬ 
nality to theft." The former view is attacked by Vijnane<}- 
vara (1.9. 9—12). Most of his followers have entirely omit¬ 
ted this speculative question from their works; and 
in some of these works, such as the Smritichandrika and 
Madanapavijata, the text of Manu is likewise omitted. 
Apararka argues that the act is not so criminal as theft of 
gold and not punishable by forfeiture of share, but has to 
be atoned for by a penance. The Dayabhaga (XIII.) takes 
a similar view, and states (XIII. 2) that an eldest son 
shall not even lose his preferential share by such frau¬ 
dulent conduct. The Viramitrodaya, on the other hand 
(245 — 247), upholds the view that it constitutes theft, but 
does not deprive the perpetrator of his share. Not one 
writer quotes the text of Manu in connection with exclu¬ 
sion from inheritance. It is difficult to see how a different 
opinion could ever have come to be entertained about this 
text. 3 


' Sarasvativilasa §§ 780—782. 

; Viijvarupa (Dayabh. XIII. 11). Apararka. 

5 Strange’s Manual, § 273 ; Grady, 318—367. See contra, West & Buhlcr 
II. XI (1. ed.) ; Mayne, § 400. 





LECTURE VII. 

THE LAW OF ADOPTION, HISTORICALLY CONSIDERED* 

—~H§ f •-— 

Practical importance of the subject—The twelve sons in the Burmese law-hooka 
and in the Indian law-books—Principle of classification—Fifteen sons 
The son procreated anywhere — Natural sons— Adopted sons — lhe appoint¬ 
ed daughter_The son of the appointed daughter—Illegitimate sons of the 

wife nml daughters—The son of concealed birth—The son of a pregnant 
bride—'The damsel’s son—Niyoga—Origin of the Nivoga—The levirate—lhe 
Question as to traces of polyandry in the law-books—Analogies from the laws 
of other nations—The son of two fathers—Adopted sons in the proper sense of 
the term—Early abolition of the Niyoga and other primitive modes of adop¬ 
tion— The modern law—No formalities required—Omission of ceremonies 
Restrictions in regard to age—Adoption of a daughter’s son and a sister’s son 

_Supposed prohibition to adopt one whose mother the adopter could not have 

married— With wlmm is Niyoga possible ?—The Vaijayanti on adoption 
Niyoga obsolete— The other works on adoption—Doyamushy ay ana adoption 
—Conclusion. 


Practical The early history of the Law of Adoption may he traced 
importance j n those enumerations of subsidiary or secondary sons, 
oi the sub- ^jch occupy such a prominent place in the Indian Law¬ 
books. Nearly all these substitutes for real sons are now 
Ion*- - since obsolete, hut they are deservingot attention, 
not only from a historical, but from a practical point of 
view, because the rules regarding them, being earlier in 
time*have in a measure formed the basis on which adoption 
in the proper sense of the term has been framed by the 
writers of the mediaeval and modern Indian Digests. Both 
this fact, and the interesting new details regarding the 
levirate and other ancient forms of adoption which may 
be elicited from the Dharmasutras, will justify me in going 
again overground much trodden and reviewing briefly the 
statements of the ancient authors regarding the twelve 
sons 

The twelve The persistency of this classification may be inferred 
sons in the from the fact that it has found entrance into the law-books 
law-books of Burma, in spite of the entirely different principles on 
which the Law of Inheritance in that country is built up. 
The Damathat agrees with the Indian law-books even as 
to the names, which it assigus to some of the secondary 
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Rons, in dividing them into two classes of six sons each, .Lrctube 
the first six being capable of inheritance, but not the VII. 
other six, and in repeatedly urging the superiority of the 
Au rath a (Aurasa in Sanskrit) or legitimate son of the body 
over all the other sons. 

this last point comes out very strongly in all the Indian and in the 
law-books, even in those which, like the Yishnusutra, ^j. a s n Iaw * 
make no difference in principle between the six first and 
the six last sons as to their right of inheritance. Thus 
the author of the Yishnusutra states in the Chapter on 
fin purity caused by birth and death (XXII. 43), that the 
both and death of sons other than a son of the body does 
not render their relatives impure for more than three da} 7 s, 

}\ eas the ordinary period of impurity caused by the 
birth or death of near relations extends" over ten days at 
least. In all the Smritis the legitimate son of the body is 
ie fust of all, and the right of the others to succeed can 
only arise where he is wanting. 

Of the other sons also, each following one is precluded Principle of 
I'om inheriting by the one preceding in order, but the 
majority of the Smritis, especially the earlier works, divide, 
moieovei, the traditional twelve sons into the beforemen- 
tioned groups of six sons each, those of the second group 
being generally excluded from inheritance. As to the names 
? j e sons u "d as to the rank to be assigned to each son 
m the order of sons, there exists a great deal of variance. 

us may be partly due to diversity of local usage: but 
m consideration of the fact that many writers, e.g., Narada, 
ishnu and Yajnavalkya, place none but real sons in the 
u.-it group, and refer the adopted sons and other strangers 
o the second group, it is perhaps permitted to conjecture 
'at this principle of classification, natural as it is, was the 
migmal one. It has, however, been entirely abandoned 
Y such early writers as Gautama, Baudhayana and Manu, 

" 10 P^ acc fhe adopted sons very high in the series of sons, 
mid was but partially retained by other writers. Some of 
ie early lists of sons have been put together for compari- 
0(111 111 Mayr’s book “Dasindische Erbrecht” (8G-S7), 

«md a, very careful tabular synopsis of all the differences 
listing between fourteen enumerations of this sort has been 
eeently given in Mr. Mayne’s Hindu Law and Usage. 1 Fjf tP0 „ 

mler enumeration than is contained in any of the texts sons. " 


bee, too, Rajkumar Sarvadliikari’s Lectures, p. 258. 

10 
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imSs quoted by these two authors may 1)0 f ?™f jlrn-ln the 
VII. which is repeatedly quoted, anonymously it is tine, the 
“ works of such standard authors as HaradatW V, 5 ve 5 vara 
and Nandapandita. 3 It runs as follows Hie son ot the 
body the appointed daughter (Putrika), the son piocieated 
3 another man’s wife (Bijin) the son of the wile, the 
soil of the appointed daughter (Putrikaputra), the soil of 
woman, the damsel’s son, the son reeved 
with a pregnant bride, the son of concealed birth the son 
o-iven the son bought, the son self-given, the made or arti¬ 
ficial son (Kritrima), the son cast off and the son procreated 
anywhere 4 (Yatrakvachanotpadita) are fifteen classes of sons. 
In the order here enumerated, each following son sha 
exclude the son preceding in order as giver of the funeral 
ball of rice and taker of a share. Thus it has been gene¬ 
rally ordained in the Smritis.” From the way in wine i 
the Smritis are referred to in this text, it may be intend 
that the author has made up his enumeration from several 
older texts. In spite of its recent age, the fulness of this 
• text makes it fit to serve as basis for an examination ot 

the Smriti Law on this subject. 

The son Beginning with the son procreated any where, who comes 
procreated i n as the last of all, I may observe that the only othei tex 
a "J' where - i n w hicb this kind of son is referred to occurs in the 
Vishnu-smriti; coming in, as it does, at the end of t >e 
whole list,’ the term Yatrakvachanotpadita seems to mean 
“ produced in any other manner than the sons previously 
enumerated,” and may owe its origin to the systematizing 
spirit of a later age which wished to exhaust all sorts of 
sonship that might occur anyhow. 8 


• In his two Commentaries on Gaytama and Apastamba. 

2 Subodhini. -noffoVamimamsa. In the latter work he does not 
8 Vaijayanti an • • _ f on ner he attributes it to Devala. But 

quote the whole t -- - , . .j^ted to Devala. refers to twelve sons only, 

another text, nniversally Law Books, p. 560) has ‘ one liorn of a 

4 Sutherland C ^ i pub this translation is inadmissible, 
woimin of Tqnjnovn te fe e n by Nandapandita in his Vaijayanti. but 

- Tnisisvirt interpretation also, according to which the term 

be has all sorts of adopted sons only, and is 

Yatrftkvacban J? fc . t u te them fche legitimate sons of their natural father 
intern lea w he } ias n0 other sons living', whereas tho Bijin, or son 

1.71'kanother man’s wife, is one begotten on an express mutual 
begotten between the lawful husband aud other man, that the 

vinderstoi B begotten by the latter shall not belong to the husband 

°1 e'but to the begetter as well. It is possible, thirdly, that Yabrak- 
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Among all fifteen sons, there are not more than four Lecture 
y 7 Jio really deserve that designation, — viz ., the son of the VII. 
body, i. e., the offspring of a legitimate marriage between Nat ~[ 
his parents; the Bijin, i. e one begotten by a man appointed sous!™ 
to raise offspring to another, which offspring came after¬ 
wards to be considered as the offspring of both j 1 the son of a 
twice-married woman,or concubine,and of course the Yatrak- 
vachanotpadita or son begotten anywhere, whatever may 
be the precise meaning ot this term. The case of the Bijin 
will have to be discussed in connection with the custom 
oi Niyoga. The divers positions assigned to the son of a 
woman twice-married, which vary from the third to the 
c eventh places, are characteristic of the various opinions 
leld in regard to the legitimacy of the remarriage of women, 
he son begotten on a Cudra woman or concubine is a 
tilth kind ol real son. But he is mentioned by some 
y liters only ; and some of those writers even who admit 
him among the sons, notably Manu, have elsewhere pro¬ 
hibited any marriage union with a Cudra woman. 

All the other sorts ol sons owe their being styled as Adopted 
such to a legal fiction, which is either adoption itself, or sons * 
at least closely allied to that ancient contrivance for sup- 
P 3 iag the want ol natural heirs and satisfying the craving* 
of primitive times for male descendants. 

ihus the^ case of the appointed daughter and of the son The 
oi the appointed daughter is as closely analogous to adop- appointed 
tion as possible. An appointed daughter is either one who daughter - 
us been charged by a father devoid of male issue to per- 
01111 ^he customary obsequies to him after Ids death, and, 
consequently, to become his heir herself, or one who lias 
)een given in marriage by a father destitute of male issue 
on the condition expressed or implied that her son shall 
be his. In the first case, the Putrika herself came to be 
regarded as a son and to take a very high rank amorm 
the twelve sons, as may be seen from a text of Yagashtha, 


vachanotpadita means 44 begotten in a low place,” i. on a woman of a 
°\v birth, a woman of the Cudra caste. This explanation, which is 
•nought forward by Jagannatha, and mentioned by Nandapandiia as well, 
ouid make the Yatrakvachanotpadita identical with the Par 119 ara or 
lsuada, who is mentioned as the last kind of son by Manu, Baudhayana 
I ? 111 °. ier , ai _ °i‘ s 4 t°urth explanation which suggests itsoli is this— 
x atrakvaohanotpadita may be the offspring of illicit intercourse with 
another man s wife, or with a concubine. 

This is probably the precise meaning of the terra Bijin. This kind of 
on seems to be identical with the Dvyuinusliayayana of other writers* 
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Lecture in which the appointed daughter is said to be the third son, 
and from the text quoted above, which makes her second 
only to the son of the body. It is true, that the majority of 
the Smritis never mention the appointed daughter herself as 
a son, and this view of the matter has been adopted by 
several European writers. It is, however, decidedly opposed 
not only to the above texts and to the analogous texts 
of Brihaspati and the Bralnnapurana, but to the opinion of 
all the Indian Commentators, whatever may be thought 
of the philological value of their attempt at explaining 
the term Putrikaputra in the analogous texts of Manu 
and Yajnavalkya as denoting at one and the same time 
the son of a Putrika, and a Putrika considered as a son . 1 
The difference of opinion between Vasishtha and most 
other ancient law-writers is apparently due to the fact, 
that the custom recorded by Vasishtha was confined to 
a particular locality; and a happy discovery of Professor 
Biihler renders it possible even to make a plausible guess 
as to the particular part of India where that locality has to 
be looked for. When reading the Pajatarangini, the ■well- 
known history of Kashmir, with a Kashmirian, he was 
told by the latter, that a certain Brahman, still living in 
Srinagar at the time, had changed the name of his 011 I 3 7 child, 
a daughter, into the corresponding masculine form, in order 
to obtain through her the same religious advantages as if 
she had been a'son. The historical instance ot the same 
practice in the Rajatarangim by which the Pandit’s narra¬ 
tive 2 was suggested, viz., the History of Princess Kalyana- 

1 Mitfiksbara I. II. 3; Mayukha, p. 49 (Mandlik); Sarasvativilasa, 
§ 362, etc. In the first case, the term Putrikaputra is viewed as a 
Ttitpurusha compound, and in the second case, as a Karmudharaya 
compound. The latter interpretation has evidently been called forth 
by the desire to bring* all the texts into harmony with one another. 
There is one text in the Code of Manu (IX. 131) which might seem to 
lend colour to this interpretation. It contains the statement that a 
Putrika aud an after- born son shall share equally, because there is no 
Right of Primogeniture in the ease of a woman. This might be taken 
to mean, that a Putrika considered as a son lias no claim to the addi¬ 
tional share of an eldest son in the case referred to, because the Law of 
Primogeniture does not apply to women, and this interpretation has 
been actually proposed by Kulluka. But the Commentators—Medhatithi, 
Narayana and Raghavananda — state expressly that the absence of the 
Right of Primogeniture, which is here referred to. does not refer to the 
Putrika herself, but to her sou, and this is no doubt the correct inter¬ 
pretation throughout, as in the whole Section treating of the rights of 
the Putrikaputra (IX. 127—110). the Putrika is not referred to in her 
own right, but as the mother of her son. 

2 Biihlur, Sacred Books, XIV, p. 86. 
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clevl of Gauda, whose name was converted by her royal Lecture 
father into the male form, Kalyanamalla, makes it certain VII. 
that the custom of substituting by means of a peculiar 
legal fiction female issue to male, where the latter was 
wanting, is of considerable antiquity in some parts of India. 

As regards, however, the attempt on the part of the 
author of tho Vasishtha-smriti to trace it back to the 
^ edic period, it must be designed as a failure, because the 
passage from the Rigvcda, which he quotes in support 
°| tins view, is shown by the connection to have a totally 
different sense than that which he assigns to it. 1 

The son of the appointed daughter, Putrikaputra, is The son 
uni versally mentioned as an heir. A number of authors— appointed 
viz,, Baudhayana, Yajnavalkya, Devala and Brihaspati— daughter, 
agree in declaring him second only to the legitimate son 
of the body (Aurasa); and Manu, by means of a copious 
discussion of the rights and position of the Putrikaputra 
(IX. 127 140), arrives at the result that he is perfectly 

equal to the legitimate son of the body. This high posi¬ 
tion ol the Putrikaputra among the twelve sons may be 
taken to account in some measure for the preference which 
f iQ Hindu Law of Inheritance exhibits for the daughter’s 
son in general ; he retained his rank at a time when the 
practice of appointing daughters had long become obsolete 
ln nearly every part of India. There exists some differ¬ 
ence of opinion as to whether it was necessary for the 
father expressly to reserve his dominion over the future . 
son of a Putrika at tho time of her marriage, or whether 
fhe duty of offering the funeral oblations to his maternal 
giandfather and the right to take bis property might 
accrue to the son of any daughter who had no brothers. 

Solemn formulas, by the recitation of which at the time of 
niarriage a soilless father might secure the future male 
issue of his daughter to himself and religious rites accom- 


p. r 10 Cruti text quoted by Vasislitha (XVII. 16) is taken from the 
igrveda I. 121—7. lie takes it to mean that a maiden who has no brothers 
comes back to the male ancestors (of her own family). Sayan a in his 
onamentary on the Eigveda mentions two explanations of this passage ; 
_ m second of these agrees with Vasishtha’s interpretation. But the 
on text shows the true meaning of the passage to bo this—that Ushfis, 
le {r°ddess of the dawn, addresses herself boldly to the men after the 
ii inner of a woman who has no brother (her natural protector) ! Seo 
| uur s Sanskrit texts V. p. -»n8 ; Mnyr. Ind. Krbrecht, 96. Nevertheless, 
e interpretation proposed by Vasislitha and Silvana must be Very old. 
8 16 ma y be fcl 'aced to such an early work as YasaW's Nirukta (111. 5). 
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Lecture 

VII. 


Illegiti- 
mate sons 
of tlie wife 
and (laugh¬ 
ters. 


panying such recitation, are quoted by several authors. 1 
In Gautama’s Dharmasutra (XXVIII. 19) the opinion that a 
Putrika and Putrikaputra may be appointed by the implied 
intention of the father alone is expressly stated to be the 
opinion of some— i.e., an opinion which he does not hold 
himself. Manu 2 and Vishnu (XV. .6), on the other hand, 
especially the latter, state as distinctly as possible that 
any daughter who has no brothers may. become a Putrika, 
even though no formality of any kind has been performed. 
The prohibition to marry a damsel having no brothers, 
because her son might be estranged from his natural father 
and declared a Putrikaputra, occurs in Gautama’s Dharma¬ 
sutra as well as in other law-books. 3 This prohibition 
would seem to corroborate the opinion that any daughter 
who had no brothers was liable to become a Putrika 
and her son a Putrikaputra, whenever the father might 
desire it, and without any agreement, formal or tacit, 
having been entered into at the time of her marriage. It 
is important to notice, that the Indian Law in this instance 
does not stand on ceremony. It may be presumed that in 
the precisely analogous case of real adoption, the customary 
ceremonies may likewise be dispensed with without injur¬ 
ing the validity of the act. 

The process by which the appointed daughter and the 
son of the appointed daughter are raised to the dignity 
of sons to their father and maternal grandfather respect¬ 
ively, though unusual, is perfectly consonant with our 
sense of morals and justice. The case is exactly opposite * 
with regard to all the four sorts of sons that will now be 
considered. There exists a strange contrast between the 
strict rules of the Indian Legislators regarding the relation 
to the sex, and their readiness to sanction the rights even 


1 Gautama XXVIII. 19-; 
Manu IX. 127. 


Vasishtha XVII. 17; Vishnu XV. 5 


^ Manu (IX. 136) speaks of the son procreated by a daughter “no 
made or made (a Putrika). J> Jones, following’ Kulluka, who in his turn 
follows Gautama (XXVIII. 19 ), translates, “that male child whom a 
daughter thus appointed, cither hy an implied intention or a plain 
declaration, shall produce.” The other Commentators, however (Mcdha- 
tithi Goviudaraja, Narayana. Itaghaviinanda and Nandauachiirya), give 
the text its plain meaning. Thus, e.y.. Narayana states expressly that 
one not made means “ one not formally declared a Putrika.” This rule 
of course is not intended to give the son of a brotherless maiden an 
unconditional right to claim the property left by his grandfather. He 
was to take it, if his grandfather chose to declare him his heir, but not 

0tj ' 3 Gautama XXVIII. 20 ; Manu III. 11 ; Yujnavalkya I. 53. 
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of the illegitimate sons of wives and cL<i«rhters. The Lecture 
solution of the problem lies in that desire ot mau^'osterity 
which comes out so forcibly in the hymns of the Rnveda. 

So (irmly had this desire been grafted on the minds ol She 
people, that it continued to operate on the theory- and 
practice of the priestly lawyers even a long time after the 
disappearance of that primitive social organization which 
had given rise to it. It has just been seen that it called 
forth a form of adoption unknown to most other countries. 1 
It has given rise equally to some of the most curious 
notions regarding paternity. 

I may be brief with regard to the son of concealed birth c 1 ( ^ e c ®^' 1 " 
(Gudhaja Gudliotpanna), i.e., the son of an adulteress ; birth, 
the damsel’s son (Kanina), who may be traced respectively 
to the Rahasu 2 and Kumarlputra of the Vedas ; 3 and the 
son obtained through marriage (Sahodha), i. e., received 
by the husband with a pregnant bride. These three may 
be grouped together as forming an application, unusually 
wide, it is true, of the Roman Law maxim Pater est quem 
nuptiar demonstrant. ITe is the father who is proved 
to be so by the marriage rite. 

The Gudhaja and Sahodha are both the illegitimate off- 
spring of a married woman, yet the Gudhaja is almost bride? 
universally reckoned among the first six sons who are 
capable of inheriting, whereas the Sahodha is usually 
referred among the second six who, in general, have no 
such right. This difference appears to be due to the special 
• ignominy attaching to a woman who has been married 
while pregnant, as the nuptial ceremony is expressly 
reserved for virgins alone. 

The Kanina, or damsel’s son, is by some authors declared Tbedam- 
to be the son of him who afterwards marries the mother, ' u h S01 ‘' 
whereas others make him the son of his maternal grand¬ 
father. 4 The later Jurists have devised divers modes of 
reconciling this contradiction. 5 Arguing the point on 


1 As for the old Athenian custom, which may bo compared to the 
Lutrikilvidhi, see Fustel de Conlunges, La cite 1 antique, 83. 

2 'I'Liis term refers, however, to the mother of a Gudhaja. as it denotes 
& Woman who had given birth to a child in secret (Max Muller). 

3 Rigveda II. 29 ; Vajasaneyi Samhiba XXX. 6. 

/ Manu IX. 172; Vishnu XV. 10-12; Vasislitha XVII. 22; Narada 
X1II. 13 ; Yajnavalkya II. 129. 

3 Thus the Mitiikshara, says (T. 11. 7), that the Kanina shall be consi¬ 
dered as his maternal grandfather’s soil in case his mother remains 
unmarried in her father’s house ; but if she marries, he shall belong to 
her husband. For other interpretations, see Digest V. G, cclxiii. 
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general oromds^ it must seem strange that the illegitimate 
son of youn/g woman should be made over to one who 
may iot even have known her at the time when the child 
was born. It is possible, therefore, that Nandapandita 1 
mav be right in restricting this rule to the case ot 
woman who at the time when the child was born had 
been encaged already to tiie man who alterwaids became 
her husband and the adoptive father of her illegitimate 
child ; in every other case, the child shall belong to the 
maternal grandfather. 

The case of the Kshetraja, or son of the wife, who is 
generally mentioned as the second or third in the order 
of sons* * offers a peculiar interest. In the early Yedic 
Schools, and even in the time of the Commentators, the 
rules regarding the Kshetraja have been the subject of 
much lively discussion, the results of which are visible 
in the Treatises on Adoption. This discussion has been 
taken up quite recently, though from a different standpoint, 
by a number of European writers, who have left no corner 
unexplored in Sanskrit Literature with a view to discover 
in it new evidence in favour of their favoimte theories 
rewarding the polyandry and communal marriage of prime¬ 
val times. Before entering on a discussion of these theo¬ 
ries, I must briefly state the facts of the case. The practice, 
on which the rights of the son of the wife are founded, is 
generally referred to by the name of Niyoga or Niynga- 
dharrna in the law-books. Now Niyoga means order, 
commission, and this order or commission in which the * 
whole practice centres was to the effect that a brother or 
other near kinsman (Sapinda), or on failure of such, any 
member of the highest or Brahman caste was to beget a 
son and heir to one either deceased without. leaving male 
iasue, or alive but. incapable of begetting legitimate male 
issue. 3 A strict line of conduct was pi escribed both for 
the appointed man and woman during the time of their 
intercourse, and it was to be stopped when a child had 
been conceived, the express object of all these rules being 


1 Vaijayanti XV. 11-12. . . 

* Bribaspati seems to name him as the eighth kind of son. Digest V. 

• ccii • Vaiiavanti. &c. But Kamalakara lias a different reading of the 
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to free the Niyoga from the taint of sin, which might Lkctukb 
otherwise have been considered to attach to it. For the V11 ~ 
same reason the procreation of several Kshetrajas was 
ordinarily prohibited, though there was an opinion iu 
favour of the procreation, of a second Ivshetraja son, but 
of not more than two Kshetrajas on any account, in order 
to secure thus the perpetuation of the race—the real end 
of the Nij'oga. The violation of any of the above rules 
caused the offender to be expelled from caste. In the life¬ 
time of the husband, the power to ordain the Niyoga is 
vested, of course, in him ; but it is natural to ask who 
may have had the power to give such an extraordinary 
commission as this after his death. This question may 
now be satisfactorily answered from Yasishtha’s Dharma- 
sutra, which states (XVII. 56) that the father or brother 
of a (Sonless) widow shall assemble the Gurus, who taught 
or sacrificed (for her deceased husband) and his relatives, 
and shall appoint her (to raise issue to the deceased). The 
Gurus intended here are the teacher, sub- teachers, and 
officiating priests of the deceased. It appears, therefore, 
that some time—six months according to the statement of 
Vasishtha — after the death of one deceased without male 
issue, a sort of family council, consisting of the next-of- 
kin and the spiritual advisers of the deceased, used to 
be assembled in order to appoint the person who was 
to be charged with the office of raising issue to the 
deceased. 

It is quite probable that the practice of Niyoga was Origin of 
originally confined to widows, like the well-known Hebrew Niyoga. 
custom of the levirate. This is at least the only form of 
the Niyoga to be met with in the Vedas 1 and in the 
Dharmaxutra of Vasishtha. Whether Vishnu, Yajnavalkya 
and Narada were acquainted with the Niyoga practised 
during the lifetime of the husband, docs not become clear, 
and the remarks of the Commentators do not decide the 
question. Mann speaks of the appointment of the wife 
in one place (IX. 161), but when discussing in detail the 
circumstances and results of NWoga (IX. 55—68,143—147), 
he seems to refer to the case of the widow alone. His 
Commentators deny this iu order to bring every thing 
into harmony, but this is not the only inconsistency in 
JVIanu’s statements concerning the Niyoga. Gautama shows 


1 lligveda X. 40, 2. 
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Lecture himself acquainted with the appointment ot a wife by hei 
VIL husband, but he only refers to it by way ot an appendix 
- to the rules relating to the Niyoga of a widow. Bau- 
dhayana and Manu are the only two authors who have 
receiyed the Niyoga of a wife into their debmtion ot tie 

Kshetraja. , . . . , 

The levi- The supposition that the levircite is the principal and on- 
rale< dual form of the Niyoga is favoured by the general history 
of the family relations in India. In the earliest times 
when the joint family existed in its purity, and partition 
of the family estate was an unknown and unheard-of pro¬ 
ceeding the wives of soilless brothers must have formed 
part of the inheritance; they passed into the property ot 
the survivors together with the chattels of the deceased. 
Regular marriages of widows with their. brothers-in-law 
in "some castes are a very common practice even m the 
present day. There cannot be a more natural way to 
provide for them in case they are poor than by their con¬ 
tracting a marriage of this kind. But the widow ot a 
rich and powerful man could not be treated in the same 
manner as a pauper, nor was it consonant with equity that 
his property should pass to another line than his own. 
These two difficulties would be met by the Niyoga, %.e., by 
substituting a temporary intercourse ot the widow with 
her brother-in-law for a permanent one. The offspring of 
such connection was declared son and heir to the deceased 
husband of his mother, and immediately on Ins birth the 
mother obtained the control over his estate, which she was 
allowed to keep till he came of age. It is true that Vasish- 
tha states no appointment shall be through covetousness, 
le., through a desire to obtain the estates. But this 
is precisely one of those prohibitions affording a glimpse 
into the real state of things which the Indian moralists 

tried in vain to alter. . , ., ..... 

Theqnes- As the Niyoga may thus be traced to its origin m the 
tion as to patriarchal family system of ancient Im la, it is not neces- 
sary to connect it With those survivals of polyandry winch 
!>. it. la»v- have been detected in the ancient epic literature of India. 
boyks ' On the other hand, I am not prepared to deny that poly- 
androus customs are actually referred tom the law-books 
a- well as in the epics, I do not mean the Narada-smriti, 
though I found that before coming to India I have been 
represented as a strenuous adherent of the polyandrous 
theory, on the strength of a somewhat ambiguous passage 
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in my English translation of that work. 1 That passage, Dkcthee 
I may be allowed to observe, had never been rciwned to - 11 - 
before as an argument in favour of that theory, not even 
by its most jealous advocates, and I have myself attacked 
the entire polyandrous theory in several papers published 
both before and after my translation of the Narada-smriti. 

But I have been led recently to reconsider my views by 
the investigations of Professor Bidder, who has pointed out 
to me that a certain sort of polyandry is referred to in two 
different Smritis. Apastamba (II. 10, 27, 2— 4) speaks of the 
forbidden practice of delivering a bride to a whole family 
(Kula). Brihaspati refers to the same custom in the same 
terms. Both Apastamba and Brihaspati are known to be 
averse to tbe practice of Niyoga, but it is obviously some¬ 
thing quite different from Niyoga that they are referring 
here. The statement attributed to Brihaspati occurs, as I 
nave found, in along text in which various forbidden prac¬ 
tices, prevailing chiefly in the south of India, are recorded. 

From this it might be inferred that this custom prevailed 
among the Dracidian races only, where it obtains even now- 
a-day. But the text of Apastamba does not warrant this 
supposition, as it refers to the custom as to an ancient one, 
which was enjoined by the early sages, but is now obso¬ 
lete. 

The discovery of these traces of polyandry 2 in the Smritis 
does not prove, however, that the Niyoga has to be ex- )aw “ o£ ie 
plained in the same way. Recent researches have proved it other 
to be a widely-spread custom, occurring amongst many na- natI0US * 
tions which have never practised polyandry. Distinct traces 
of its former existence have been discovered, e. g., in the 
old laws of my own country, Germany. Thus an old law¬ 
book of the Province of Westphalia states that an impo¬ 
tent man shall carry his wife out of his house, and shall ask 
his neighbours to approach her. 3 If his neighbours will 
not comply with his request, let him send her to the nearest 
fair and hang a purse filled with his money round her 
neck. If she return thence relieved, let the devil help her. 

1 must not omit to note that the practical character of 
many of the legal rules contained in that law-book is liable 
to considerable doul t. The curious law just referred to 
never has been enforced, but the idea underlying it 


' Narada XII. 0. 2 See, too, Maim IX. 182 ; Visliyu XV. 42. 

8 T. Grirneu, Weiathumer, 111. 22, 27,18, 77. 
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Lectur.® is very old, and corresponds exactly to the Indian 
Niyoga. Before passing to adoption in the proper sense of 
- the term, 1 ■will briefly refer to that special form of the 
Niyoga by whvJo. the son begotten in such intercourse is 
made to belong to two families at the same time. The 
annulment of the natural relation between the begetter 
and his son might seem to be an essential feature of Niyoga. 
Nevertheless, it was held by several writers that the son 
of the wife (Kslietraja) presents the funeral oblations and 
succeeds both to his natural father and to the husband of 
his mother. 1 Others did not recognize the continuance of 
the (Kslietraja) in his natural family, except when his beget¬ 
ter had no other son than him, 2 or where a special compact 
to that effect had been made between the two fathers, 3 or 
where he had been begotten on a widow; 4 or it was said 
that the son of two fathers (Dvyamushyayana, Bijin) suc¬ 
ceeds to half of the property only of each of his two 
fathers:' The case of the Dvyamushyayana might arise in 
every kind of adoption, including the case of the appointed 
daughter. Nevertheless, it is in connection with the Niyoga 
that it was noticed most early and discussed most fully 
by the Indian writers. 

Adopted Of adopted sons in the proper sense of the term, the 
the proper Sinritis enumerate and describe five sorts — the son given 
sense of (Datta, Dattaka), the made or artificial son (Krita, Kritrima), 

the term, the son self-given (Svayamdatta), the son bought (Boita), 
and the son cast-off (Apa 9 iddha, Apatpddhaka). Both the 
son self-given and the son cast-off are such as, being in dis¬ 
tress and deprived of the assistance of their parents and 
other relations, have offered themselves in adoption to a 
stranger; they take a very low rank in the order of sons 
with most writers, and so does the son bought, who, of 
course, could hardly have been rated more highly than a 
purchased slave. There exists a trace of the artificial son 
(Kritrima), having been originally acquired by means of a 
Active purchase. 6 The (Kritrima) form of adoption, as des¬ 
cribed in the Sinritis, may be compared in some respects 
to the arrogatio, or adoption of adult persons, and in other 
respects to the adoptio minus plena, or partial adoption 
of Roman Law. The Dattaka form consists of the solemn 


1 Bandhayann II. R. 3, 18-19 ; Uyanas (quoted by Cankhalikbita) • 
Kiityu vana. J ’ 

- Yajnavalkya II- 127. n Mann JX. 53. 4 Hariba 

Is a rad a XIII. 23. 0 Mitukskara I. 11, 17 note. 
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adoption of a boy Who has been voluntarily consigned by Lecture 
his natural to his adoptive parents. The ceremonies to be vn - 
performed on this occasion are described in-the Vasishtha- 
smriti (XV. 1, ii), in Caunaka’s Butrasangrahavidhi and 
in a Barcishta, in the Sutra sty r le, to Baud hay anas Grihya- 
sutra. The texts of Caunaka and Baudhayana have been 
published and translated by Dr. BiiMer. 1 Nearly the whole 
of these texts is moreover quoted in the Vyavahava, Mayu- 
kha and other translated Digests. The following rules may 
be deduced from these texts and from a number of shorter 
texts dispersed through the works of the late Jurists, omit¬ 
ting those which are of doubtful authenticity:—1. Adoption 
shall only take place on failure of sons. 2. The adopted son 
shall be similar- to the adopter, and shall resemble a natural 
son like his shadow. This is the Roman principle Adoptio 
imitatus naturam. The rules on adoption have been 
considerably influenced by it both in India and in Rome. 

3. In particular, he shall be a near relative, or at least a 
distant relative, if possible. I. He shall not be an only 
son. 5. He may be given by his two parents, or by either 
of them. Vasishtha says that the mother cannot give him 
without the assent of the fathei\ Whether this extends 
to the widow as well must seem doubtful. G. The same 
rules hold good in regard to the adopting parents. 7. The 
rule that the adopted son should not be more than five 
years old occujs in a text of doubtful authority. But 
the definitions given of the Dattaka as opposed to the 
Ivritrima son show that adoption in the Dattaka form was, 
as a rule, confined to one who had not yet arrived at years 
of discretion. 8. The act of adoption itself consists of 
the solemn delivery of the child to his new parents, which 
takes place before witnesses, and should be accompanied 
by the performance of a sacrifice (Datta-homa) and the 
recitation of Mantras. 9. The Mantras and ceremonies 
vary according to the particular Vedic School to which the \ 
adoptive father belongs. The effect of adoption is to make 
the adopted son pass entirely into his adoptive family, and 
to give him a full right of succession to all members of it. 


' Journ. Beng. As. Soc.. Yol. XXXV ; Sacred Books, XIV. 

2 Maun IX. I (ID. Med h si tit,hi explains similar as denoting not one simi¬ 
lar in class, bat one endowed with qualities suitable to bis adoptive* 
family. The other Commentators refer this term to one equal in cla-s 
(Vurna) or caste (Jati). and this interpretation has been adopted by nearly 
all Digest-writers, in conformity with the usage of their own age. 
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Lecture 10. Where a legitimate sou is born afterwards, the adopted 
VII- son receives a fourth of a share. Though adoption is 
Early - ” ' referred to in the Vedas, 1 the low rank originally assigned 
abolition of to adopted sons in the list of sons, and the high rank 
and ot*b^ a universally accorded to the son of the wife, the sou of the 
primitive appointed daughter and other natural sons, renders it 
"do'lioif highly probable, that in the earliest period of Indian Law 
PIO * the practice of adoption was not often resorted to on 
failure of male offspring. Gradually, however, the other 
methods for creating substitute sons fell into disuse, and 
such an early author as Apastamba (II. 5, 13, 1-2, 11), 
while nowhere referring to the doctrine of the twelve sons, 
avows his disapproval of the practice of buying and selling 
children. Even before the time of Apastamba, another 
Vedic teacher, Aupajandhani, as quoted by Baudhayana, 
had equally opposed the practice of creating substitute 
sons. These attacks were directed particularly to the 
IMiyoga, as being decidedly opposed to the refined sense of 
morals of an advanced age. 2 Manu himself, immediately 
after giving detailed rules regarding the performance of 
Niyoga, declares it to be a practice lit for cattle only, and 
restricts it to the case of a virgin whose bridegroom died 
before consummation. 3 This statement, though obviously 
a subsequent addition, must have been introduced very 
early into the Code of Manu, as it is quoted from it by 
Brihaspati. This writer removes the conflict by the usual 
formula, that the IMiyoga is prohibited in the present (Kali) 
age of sin, and adds generally that the various sorts of 
sons substitute created by the old sages are now obsolete, 
though in another text lie recognizes the Putrika as being 
equaf in rank to the legitimate son. The Digest-writers, 
however, follow the rule laid down in the Adityapuraua 
and by Cunklia that no other sons deserve recognition 
than the legitimate and Dattaka sons; only they sometimes 
adhere to a wide interpretation of this rule. Thus it is 
observed by Kainalakara in the \ ivadatandava that the 
sons bought, self-given and made ( hrilrima) have also to 
be recognized in the present age of the world, on account 
of their similarity to the Dattaka son. 


1 The principal instance is the story of Cunahapa, as told in the 
Lifcoroya Brahmana.ami other works 

2 Apastamba II. b. 13. < ? II. 10, *.7, 2, 7. 
a Mann IX. <54 —70. 

* ( far the Sanskrit, see Appendix.) 







THE LAW OF ADOPTION, HISTORICALLY CONSIDERED. 159 

The Dattakamlmamsa recognizes the Kritrima son by Lecture 
the side of the Dattaka (I. 65). The compiler of the VII. 
Dattaka-Ciromani declares this opinion to be generally 
received among the writers of Western India, the opposite 
doctrine of the Dattakachandrika having come to prevail 
among the writers of the Bengal School . 1 In the Province 
of Mithila (Tirhoot) adoption in the Kritrima form is of 
common occurrence even now-a-days. 

The change wrought on the old text law by some of the Tim 
Modern Writers on Adoption, and the diversity of opinion 
among these writers, is very considerable. The Courts 
have recognized this fact to a certain extent. Thus it is 
now established that in Bombay no consent of her family 
is required to adoption by a widow, and it is equally 
admitted that the prohibition to adopt a boy more than 
five years old, or one on whom the ceremony of tonsure 
has been performed in his natural family, does not extend 
to Western India . 2 It is, however, necessary to go much 
further than the Courts have gone. The Law of Adoption 
as at present administered has been built up almost 
entirely on the two treatises of Nandapandita and Kubcra, 
alias Devanandabhatta. Against this it has been shown in 
a former Lecture, that these two treatises are far from being 
the only ones, or even the most important ones, of their 
kinds, and that they do not possess an 3 ' authority for 
Southern India, because their authors were Northerners, 
not Southerners as has been formerly supposed. In this 
way a number of doctrines have come to be established 
which are decidedly at variance with popular practice, 
especially with the customs and opinions prevalent 
among the inhabitants of Southern India. Thus the No forma- 
Dattakamlmamsa (V. 56) and Dattakachandrika (II. 17 ; Hl j^ d rc ' 
VI. 3) declare the performance of the solemn rites prescribed qmre ' 
in the old texts to be essential to constitute a valid adop¬ 
tion. But the Daityanirnaya, which is professedly based 
on the usages of the South, and has acquired very high 
authority in the Dekhan, pronounces to the coutrary . 3 The 
opinion that an adoption is valid without such ceremonies 
is equally expressed or implied in the Langakshibhaskara, 
and Kamalakara recognizes popular practice to be to the 


1 Dattaka<jiromani, 132. 2 Mayne. §§ 9'J. 123: and 124. 

3 Sec the Translation of the Dvaityanivnaya on Adoption, Maudlik, 5l— 
66. See, too, above p 156. 
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Lecture same effect, though he opposes this practice on principle 1 
^ The Dattakadarpana 2 declares the performance of the Homa 
ajid other ceremonies unnecessary where the person to 
be adopted is a near relation, and grounds this proposition 
on a text of Yama from the Sarasvativilasa (not in the 
printed edition of the Dayabhaga from the Sarasvativilasa) 
to the effect that the performance of Homa is not necessary 
in the case of a daughter’s son or a brother’s son, a mere 
verbal transaction being sufficient to establish the validity 
of the act. The term “a brother’s son” in this text, says 
the Dattakadarpana, includes Sapindas, but in the case of 
Samanodakas, Sakulyas and Sagotras, the Homa and other 
ceremonies have to be performed. It is obvious that under 
this rule the Homa and other ceremonies may be generally 
dispensed with in an adoption, as nothing is more common 
than to adopt a near relation. The Dattakailirnay a 3 declares 
an adoption performed without Homa to be valid in the 
case of Cudras.' The authorities quoted in favour of the 
validity of informal adoptions in the Dattakamundi, 4 in¬ 
clude Mahecvara’s Commentary (Tika), Bhavadeva’s Daya- 
kata, the Vevadachangarnava, etc. It is true that the 
author of the Dattakamundi does not approve of this view. 
Jagannatha’s dissertation regarding the superfluousness of 
Homa may be found in Colebrooke’s Digest. 5 Most of the 
remaining woi’ks on adoption, such as the Dattakadidhiti, 
Datta9iddhantaman jari 6 and Sanskarakaustubha, confine 
themselves to stating the ceremonies to be performed by 
members of the different Vedic Schools, such as Rigvedins 
and Yajurvedins. This, of course, can apply to members of 
the Brahman caste only, and it might be argued, therefore, 
that these writers tacitly recognize the adoption of Cudras 
as valid without any formality being performed. Nirnaya- 
sindhu,' it is true, directs that the customary rites shall be 
performed by a Brahman in the case of women and Cudras, 
as they are not permitted to perform themselves. 

Omission of It appears thus that opinions have long been divided 
ceremonies, about the necessity' of the customary rites to constitute a 
valid adoption. It may be presumed, however, that those 
writers even who hold the stricter view in regard to this 
subject would not have objected to a subsequent performs 


1 Mnnrllik. 609. * Dattakagi roman i, 213-244, 258. 3 

3 Ibid. 238-239 ; 258. 2. 4 Ibid. 245-240. 3 V. 4. oclxxiii. 

• Dattakasiromaui, 258. 3. 7 Cole, ed., p 183. 
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ance of the Homa and other rites, where they had been Lecture 

omitted at the time of adoption, or to the removal of this _ 

mistake by a light penance. The rules regarding the 
creation of a Putrika afford a parallel to informal adoption. 

The restrictions in regard to the age of the person to be 
adopted have been partly dropped in Western India, but regard to 
as they are being strictly maintained elsewhere, it will not age. 
be out of place to examine the state of authorities on the 
subject. The principal text is from the Kalikapurana. It 
states that no boy should be adopted on whom the eeie- 
mony of tonsure has been performed in his natural family, 
or who is more than five years old. However, this text 
is declared to be spurious, or otherwise explained away in 
the Maiyukha (IY. s. 20), Dattakachandrika (II. 20—23) and 
other works,. and few writers go the length of rigidly 
enforcing either of those two restrictions as to the age of 
the person to be adopted. Thus the two rules are fully 
recognized in the Dattakamlmamsa. On the other hand, 
the Nirnayasindhu permits the adoption of one more than 
five years old, provided that the ceremony of investi¬ 
ture or initiation (Upanayatia) has not been performed 
for him in his natural family . 1 Dattakamundi admits 
initiated persons even to adoption, but states that such a 
person becomes a son of two fathers (Dvyamushayana) 
in consequence of his adoption, and that uninitiated persons 
are fitted to be adopted than the initiated. The Dattaka- 
tilaka does not consider marriage even as a bar to adoption, 
in case the person to be adopted belongs to. the same 
(Gotra) as the adopter; only the author of this work is 
careful to add, that one more than five years old must not 
be adopted against his will. The Dattakasiddhantaman- 
jari declares that it is not lawful to adopt a married man, 
but that one initiated, or more than five years old, may be 
adopted, though adoption before that age is pieferable. 

The Samskarakanstubha 3 does not recognize any lestnc- 
tion as to age, even in the case of those who belong to a 


IP 


' See Mandlik, 58. 4. 171-72. In Kamalakara’s Vivadatamlava, the 1 test 
from the Kalikapurana is repeatedly quoted with approval , , V ‘ 

from that work to his earlier composition, the Nirnayasindhu, ‘ 
ing a full exposition of his opinion on this subject. Besides, a8 1 P 
in the Krita, Svayamdatta aud Kritrima forms is recognized as * ' 

by Kamalakara, it seems to follow that the adoption t 1 

persons must be permitted in his opinion. See ante, pp. loy-o/,11 u 
2 See Dattaka^romani, 119, 2-5. 3 Benares Mb. 
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Lecture different (Gotra.) than the adopter. Modern practice in the 
vir - Native States seems to correspond to this. 

Adoption of As regards the prohibition to adopt certain near rela- 
adaughter’s tives, there exists certainly a strong feeling against the 
sLter's son adoption of a daughter’s son and a sister’s son, except in 
the case of Cudras, where it is permitted under a text of 
Vriddha-Gautama. The views expressed about this point 
in the Dattakamimamsa are shared by other writers, such 
as, e.g., the authors of the DattakakaumudI, Dattaka- 
didhiti, Dattakanirnaya, 1 Samskarakaustubha. Some of 
these works state, moreover, that the adoption of a bro¬ 
ther’s son by a sister is equally prohibited. This prohibi¬ 
tion is a natural complement of the preceding one, and 
both rules are clearly traceable to the well-known Indian 
principle, that the property should never be allowed to go 
out of the family It may, however, be argued that this 
• principle should give way to the more general principle 

directing the adoption of distant relatives on failure of 
near kinsmen. Besides, the validity of the prohibition to 
adopt a daughter’s or sister’s son is more than doubtful as 
far as Southern India is concerned. There is an elaborate 
argument against it in Canlcara’s D-vaityanirnaya, and the 
opinion of Cankara has been adopted by his son Nilakantha 
in his well-known composition, the Mayukha(lV. 5,11,36), 
and by Krishnabhatta in his Commentary on the Nirnaya- 
sinclhu. 2 It is expressly observed by Cankara and Nila¬ 
kantha that their personal opinion corresponds to estab¬ 
lished usage, and it is worthy of remark that the text of 
Caunaka,on which the opposite doctrine is pri pci pall y rested, 
does not occur in the Southern version of Caunaka’s Putra- 
sangrahavidhi, which has been published by Professor 
Biihler. 3 Others attribute the same rule to Narada, but it 
does not occur in either of the two versions of the Narada- 
smriti. 

Prohibition »p] ie general prohibition to adopt certain relations, as 
iewT.se far as it is enforced in the Courts, rests chiefly on the rule 
mother the established by Sutherland, that no one can be adopted who 
cou'dnot might not have been the legitimate son of the adopter by 
have mar- a fe"a) marriage with his mother. Howover, a close exa- 

ried. ° 


* Dattakatjiromani, 119, 2—4. 

2 Burnell, Tanjore Catalogue; JVlandliff, 56 note, as to popular practice 
in Southern India. See Nelson’s view of the Indian Law, 90. 

8 See above, p. 157. 
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ruination of the original authorities shows that there is Lecture 
very little if anything in the Sanskrit treatises to warrant 
the formation of such a rule as this. 1 The whole question 
turns on the real import of a somewhat obscure passage 
in Nan< 1 apandita’s Dattakamimamsa. Nandapandita has 
apparently borrowed the elements of his theory from the 
Dattakachandrika, and has literally transcribed from 
that work (II. 8) the sentiment that those only are capable 
of being adopted who might have been begotten by 
Niyoga and the like. This is an inference drawn from 
the principle that adoption imitates nature, and that the 
adopted son ought to resemble a natural sOn. The reason 
why connection by Niyoga is referred to, would seem to 
be this—that the fittest person to be adopted is a brothers 
son, just as the temporary intercourse called Niyoga has 
the procreation of a brother’s son for its more ordinary 
object. Nandapandita has connected this theory with the 
,prohibition to adopt a daughter’s son or a sister s son, 
and has developed a general theory of forbidden relation¬ 
ship in adoption, which ho compares to forbidden relation¬ 
ship in marriage. This, however, is nothing but an analogy. 

It is one thing to speak of one who is unlike a son and 
another thing to exclude everyone from adoption whose 
mother the adopter might not have legally married. 

Supposing even the reading translated by Sutherland 
to be correct, which is doubtful, it was apparently not 
connection by marriage, but connection by Niyoga, which 
Nandapandita had primarily in view. He 2 agrees on this 
point with his predecessor lvubera. 1 

This being the true theory of Nandapandita, the next With 
point for inquiry is, who are the relatives . with a\ limn 
connection by Niyoga is possible? His opinion on this possible? 
point may best be gathered from his earlier work, the 
Vat jay anti, where he says that the persons oligi de for 
Niyoga are successively a brother, or a Sapinda, or a 


' See Mandlik, 481. ... , .. „ 

* Nandapandita speaks of “ connection by Niyoga and the like 
(Adi). This'"mul the like” might be referred to connections of a 
different sort. But the Commentator of the Dattakamimamsa says it 
relates to the bestowal of a fee on the Brahman who has beeu mvit A 
to perform Niyoga. See Dattakiu}.romani, 22G. Further on Juthprlnu i b 
translation is inaccurate, and the reading on winch it re>t. • _1 • 

See Mandlik. ibid. It has to be observed, however, that the new VQnaies 
edition (p. 25) and a good Puna MS. of the Dattakamimamsa which 
I have consulted, show the 6ame reading as the late edition (!*• > 
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Lecture Sagotra, or any member of the Brahman caste. 1 This being 
^ j; T> the case, it would follow, e.g., that a Brahman might adopt 
the son of a Vaigya woman, because any Brahman may be 
appointed to raise offspring to the widow of a Vaigya. 
Yet this would be opposed to one of the fundamental rules 
of the Modern Law of Adoption as taught by Nandapandita 
himself, viz., that no member of a different caste can ever 
be adopted. Other contradictions between the Niyoga 
theory and the ordinary rules regarding adoption have 
been noticed by N. Y. Handlik. 2 

The Vni- It has to be observed, moreover, that the VaijayantI 

adoption '' (XV. 19), whicli contains a short resumd of Nandapandita’s 
aaop iou. O pj n j ong on the subject of adoption, 3 does not refer to this 

rule at all. This shows more clearly than anything else can, 
how little stoi'e Nandapandita set on it himself. 

Niyoga Finally, the custom of Niyoga, as shown before, was 
obsolete, obsolete even in the time of some of the oldest Smriti- 
writers. Its obsolete character is recognized to the fullest 
extent in the Dattakamlmamsa (II. 64 — 68). If, therefore, 
Nandapandita makes use of this obsolete custom in order 
, to justify his own opinions in regard to a different practice, 
it is no better than if in modern Europe a judge would 
try to settle a question regarding the offspring of an illicit 
connection by a reference to the jusprimce noctis. If 



1 See the author’s note to his translation of the Vishiiu-smriti, 01-G2. 
Nandapandita’s opinion regarding the eligibility of all members of 
the Brahman caste to be appointed, which appeared to be the views of 
Vijnane^vara, is grounded on the text of Vishnu (XV. 3) and on an 
analogous text of Gautama (XVIII. G). 

2 Ibid . 482—83. 

3 The following rules are laid down in the Vaijayanti:—(1) A son may 
be given in adoption by both parents, or by the mother alone with the 
consent of the father. Thus according to Vasishtha XV. 1-2, 5 ; Vishnu 
XV. 19 ; Manu IX. 168. The text of Mann directs either that the son 
shall bo given in distress only or to one who has no son himself. 
(2) No one can adopt who has a son living—Manu, ibid. (3) No only 
sou shall be given in adoption (Vas. XV. 3, 4) ; nor an eldest son, under 

the text of Caunaka fqTTT I (4) The two last rules do not apply 

to a brother’s son—Vishnu XV. 42. (5) For the rites in an adoption, 
Vasishtha XV. 6 is quoted. (7) A brother s son is the most eligible person 
to be adopted— Vasishtha XV. 7, 8. (9) The rite of giving a son is 
“ identical with the rite to bo performed in making a Putrika, as described 
by Jabali.” It may be observed that the prohibition to give an eldest son 
in adoption does not occur in the Dattakamlmamsa. though it is found in 
many other treatises. In the Mitakshara, Sarasvativilasa, etc., it is rested 
on a text of Manu (IX. 100), in other works on the anonymous text 

•r tr* i 
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Nan d apandita’s theory had been more than a speculative Lecture 
development, it must have found entrance into all the T11 - 
principal treatises on adoption. Instead of this, it is only 
in a few other works of recent date— viz., in the Dattaka- 
kaumudl, Dattakadidhiti, Dattakauirnaya, Samskarakaustu- 
blia—that a doctrine of this kind is noticed at all; and 
the authors of these works even confine themselves to 
general remarks about forbidden relationship and persons 
unfit to be considered as sons. 

The so-called D vy amushy ay ana Adoption, by which Dvyamu- 
the adopted son retains at the same time his status in his s J\ v;i - v: . uia 
natural family, affords another instance of the way in" op lon * 
which the obsolete custom of Ni}*oga was introduced into 
the Law of Adoption by the later Jurists. It has been its origin, 
pointed out before that the earliest texts, in which the 
position and rights of the D vy fun u sh y ay ana, or son of two 
fathers, are considered, related to the case of the Niyoga 
alone. The various doctrines of the Smriti-writors on this 
subject, which were repeated and developed in the Commen¬ 
taries, appear to have furnished the principal basis of those 
lengthy disquisitions on the result of an adoption in this 
form, which are to be found in the Treatises on Adoption 
both of the Northern and Southern Schools. In particular, 
it had been a point of'contention very early, whether a 
Kshetraja son becomes a Dvy amushy ay an a, wherever his 
natural father has no other son living, or merely in conse¬ 
quence of an express stipulation. The same question was 
raised accordingly in the case of an adopted son. Thus it 
is declared in the Dattakachandrika (II. 37-38) and 
Mayukha (IV. 4. 28—35), that in order to constitute a true 
Dvy amushy tly ana," a stipulation is required at the time of 
adoption to the effect that the boy shall belong to both 
fathers. The same opinion is expressed in such an early 
work as Medhatithi’s Commentary on Manu. 1 The Yivada- 
tandava, on the other hand, contains an important 
passage in which a stipulation of this kind is declared an 
absurdity. The adopted son, says Kamalakara, inherits 
to his natural father without any previous stipulation, in 
case he is his only son. 2 That stipulations of this sort 
■were practically unknown in Southern India at all events 
results jfrom a statement quoted in the Mayukha. 3 “ There . 



1 1. on IX. 142. (For SanskHt, sco Ajipendix.) 

2 {For Sanskrit, see Appendix*) 

3 IV. 6, 28 ; Mundlik, 61. 
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Lecture is no rite prescribed for an agreement to the effect that the 
^ I1, son shall belong to both fathers.” I have been informed 
by Pandit Dunrliraj of Benares, that in the N. W. Pro¬ 
vinces also adoptions of the Dvyamushyayana type are 
very common now-a-days, though express stipulations to 
that effect are as unknown as the term Dvyamushyayana. 

Conclusion. The result of this brief review of some of the principal 
doctrines of the Indian Law of Adoption may be summed 
✓ up in a single sentence : It is simply a misfortune that so 
much authority should have been attributed in the Courts 
all over India to such a treatise as Nandapandita’s Mhnam- 
sa which abounds more in fanciful distinctions than per¬ 
haps any other work on adoption, and it is high time that 
the numerous other Treatises on Adoption should be 
thoroughly examined and given their due weight. Even 
hitherto, in spite of the pressure exercised by the authority 
of Nandapandita, the prevailing tendency of decisions has 
been in favor of divesting adoption of arbitrary restric¬ 
tions, which have no foundation in equity and justice. 
The history of adoption in some of those European coun¬ 
tries where adoption has been sanctioned by Legislation 
offers a parallel to this. 
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The Indian Law of Inheritance, with all its singulaii- ^J ie 
ties and shortcomings, possesses one highly commendable sen 
feature which entitles it to one of the first ranks among 
all the divers systems of inheritance ot the ancient woild. 

I mean the thorough development which has been accorded 
to the principle of representation in India. Among sons 
of different fathers, say Vishnu (XVII. S3) and \ajna- 
valkya (II. 120), the adjustment of the shares shall be 
made according to the fathers. This is precisely the prin¬ 
ciple which has passed from Roman Law into the legal sys¬ 
tems of Modern Europe, that inherited property, as a rule, 
shall be distributed per stirpes, and not per mpita. in 
India, the exceptions to the right ot representation t*uc 1 
as, e.a., the exclusion of the more remote descendau s, x gin¬ 
ning with the fourth in descent, and the rule that where a 
divided householder lias nephews only, the adjustment ot. 
the shares shall be per capita —are comparatively lew am 
unimportant. Representation takes place c\eu in c is 
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Lecture tribution of inherited property between the sons and 
grandsons of one man, and what is more, the sons of one 
excluded from inheritance on account of physical or moral 
defects or civil incapacities succeed to his share and re¬ 
present him just as if he were dead. The legal systems 
of some of the most highly civilized nations of Europe 
have taken centuries to arrive at the simple and equitable 
rules devised by the Indian Lawgivers of old. The ancient 
Teutonic Laws do not know the right of representation at 
all, and it was not till after a long struggle, observable in 
the co'Atumes of Germany and Northern France, that the 
Law of Representation began to gain ground with regard 
to the heirs of a deceased owner. 1 

The prin- The right of representation has originated in the patri- 
spirkuai arc ^ a l family system, and it is that system which really 
efficacy lies at the bottom both of the Roman and of the Indian 
Law of Inheritance. No doubt the Indian rules on in¬ 
heritance are closely connected with the rules relating to 
the offering of funeral oblations as well. This is a com¬ 
mon characteristic of all early systems of inheritance. 
Rut the theory that a spiritual bargain regarding the 
oblation of the customary offerings to the deceased by the 
taker of the inheritance is the real basis of the whole 
proved to Indian Law of Inheritance, is a mistake which has arisen 
be errone- in the early period of the Administration of Hindu Law 
from a too exclusive study of the writers of the Bengal 
School, and from certain terms often recurring in Cole- 
brooke’s translations of Indian law-books, notably from the 
term “ connected by funeral oblations,” the English equi¬ 
valent chosen by Colebrooke for the well-known Sanskrit 
term ‘ Sapinda/ This theory has now been given up so 
far that a difference of doctrine in this respect between 
the Bengal writers and those of the other schools has been 
l’ecognized. But it is necessary to go further than this. 
As the question regarding the relation of the Law of 
Inheritance to the rules regarding the customary Craddhas 
is of particular importance for a right understanding of 
the entire history of the Indian Law of Inheritance, a 
brief review of the main points of difference, which have 


* In regard to a living man, the whole period of the middle ages 
adhered to the principle Vicinnlla reprcesentatii> cst. See Professor 
Kohler, in the Kr it is die Vtcrtdjakrschrift for 1SS0. 
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existed between botl\ sets of rules from the first, or have Lecture 
sprung up successively, will not be deemed out ot place. Vin. 

1. The wives of ancestors and the maternal ancestors Female and 
receive Craddhas from persons who seldom or never inherit maternal 
from them. Thus it is stated in such old works as the auccblor8 ' 
A^valayana and Kathaka 1 Grihyasutras, that at the invo¬ 
cation of the three immediate ancestors (Sapindas) their 
respective wives shall receive a separate ball ot rice each. 

Yet the persons whose duty it was to offer these Craddhas 
would not have inherited anything from their respective 
mothers, grandmothers and great-grandmothers, because in 
the Sutra period women were not considered capable 
of holding any property excepting perhaps their Strldhana, 
which, after their death, would pass in the female line only 
in those times. The maternal grandfather, and his lather 
and grandfather, are another group of persons entitled 
to the receipt of Craddha oblations in every case, though 
their descendants in the female line can never inherit 
from them, unless descendants in the male line should be 
wanting. The obligation to offer Craddhas to the maternal 
grandfather and to his two immediate ancestors, is specially 
mentioned in the Vishnu and Yajnavalkya Smritis, and 
in a text ascribed to Pulastya. 

2. Among several brothers, the eldest only offers the Operation 
Craddhas, but all brothers have an equal right of succes- 

sion. It is true that a Right of Primogeniture has formerly genii ure on 
existed in the Law of Inheritance as well: but it lias been Craddhaa. 
abolished in the Law of Succession, while it was maintained 
in the Law df Craddhas. 

3. The ordinary Craddha offerings are addressed to the CnUidbns 
three ancestors, and* the inheritance devolves, in the first ; l ' ) id ^ d 
place, on the three descendants of one deceased. It is to ancestors, 
these three generations in the ascending and descending 

lines that the name of Sapindas, or persons connected by the 
funeral ball, was originally restricted. Tima Baudhayana 
(I. 5,11, 9): The great-grandfather, the grandfather, 
the father, oneself, the uterine brothers, the son by a wile of 
equal caste, the grandson, (and) the great-grandson,- these 
they call Sapindas, but not the (great-grandsons) son. 

The obligation to offer three balls of rice at a Craddha, one 


1 The passage from the latter work has been printed in the authoi^ 
paper on the Yishnu-smriti and Kathaka Grihyasutras,— transact, n. 1 a\. 
•Acad, of Science, 1879. 
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Lecture to each ancestor, is clearly stated in the Crauta and Griliya- 
sutras. However, there exists a difference of opinion as 
to whether all these ancestors, in order to be entitled to 
the receipt of Craddhas, must have departed life or not. 

' Both opinions found adherents, but it appears that the 
doctrine which made the decease of an ancestor the neces¬ 
sary condition of any worship being shown to him 
became victorious in course of time. Now the consequence 
of this doctrine would have been to increase the number 
of ancestors to whom Craddhas might be due by substi¬ 
tuting, e.g., for a grandfather who was still alive, his 
deceased grandfather,— i.e., the great-great-grandfather of 
preepositus, and so on. Such rules as these may be actually 
found in the Manu and Vishnu Smritis. Thus it is stated 
by Vishnu (LXXV. 2, 4) that one whose father and grand¬ 
father are alive must offer Craddhas to those persons to 
whom his grandfather offers his Craddhas, — i.e., to his own 
third, fourth, and fifth ancestors. ‘One whose father is dead, 
but whose grandfather is alive, must offer Craddhas to his 
father and to the two ancestors coming before his grand¬ 
father, and so on. These rules make the Craddha extend 
eventually to the fourth and fifth generations, whereas 
the order of heirs invariably stops and turns back at the 
third male in descent. 

Son and 4. Though the vested right to inherit is extended to 

grandson, the fourth generation by such an early writer as Baudhfi- 
yana, there are several traces of a narrower view by 
which this right was restricted to the son and grandson, 
and it is in one of the most recent metrical Smritis 
only,—viz. Devala’s,— that the great-grandson’s right is 
as distinctly l’ecognized as it is by Baudhayana. Katya- 
yana lays down the same rule in the case of undivided 
estates only. 1 Several well-known versus memor'tales 
regarding the religious merit gained by the birth of a 
son, grandson or great-grandson, have no special reference 
to inheritance, though they are quoted in the Dayablmga 
Sections of the Manu, Vishnu, Vasishtha, Cankhalikhita 
and other Smritis . 2 Under these circumstances it is no 
matter of surprise that two such recent works as the 


* In the Mayufcha (IV. 4, 23) and Vivudatiindava (MS.) both the texts 
of Dcvala and Katyayana are referred to reunited coparceners only. 
'I'liif* however, is a forced interpretation. 

■i M a uu IX. 137 ; Vishnu XV. 10 ; Vasishtha XVII. 5, &c. 
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Mitakshata and Madanaparijata refer to the right of the Lecture 
«°n and grandson alone. 1 These writers might be supposed 
. ' Ulvc omitted the great-grandson for brevity’s sake, but 
in the Law of Debt also, the liability to pa} 7 debts contracted 
by an ancestor stops with the grandson. There is every 
reason to suppose that, in the Law of Inheritance also, the 
exclusion of the great-grandson from the narrower com¬ 
munity of heirs by Vijnane 9 vara and Vi<;ve(;vara is inten¬ 
tional, and not accidental. 

5. _ The recognition of the capacity to inherit in females, In troduo- 
especially the introduction of the widow into the order of fernnhL 
icirs, must have destroyed effectually that close connection int0 l|| o 
between inheritance and funeral oblations which had caused ° £ 
ic nearest male heirs to be designed, in an earlier period, 
jy terms taken from the community of funeral oblations, 
osides, the denomination of Sapindas, from embracing 
originally three immediate ancestors, three immediate des¬ 
cendants and propositus, had early been extended by 
making the traditional seven Sapindas to reach as far as 
ie seventh generation both in descent aud ascent. Thus 
ie real import of the term Sapinda came to bo forgotten, 
and we find that 


b. \ ijnaney vara and other authors derive Sapinda from Sapinda 
I in. da, ‘ body,’ and take it to mean those who have parti- ' ,env «l 
cles of one body in common. This of course is a thoroughly 4 body/ 3 ’ 
artificial etymology, which is, however, characteristic as 
snowing that, in the times of Vijnane^vara, the origin of 
the Institution of Sapindas in the Law of Craddhas was no 
longer recognized even by the learned. 2 

7. Vishnu (XV. 40) says: He who inherits the wealth Propin- 
presents the funeral oblation (to the deceased). Statements C i uit - V the 
01 tins kind, which are rather common both in the Smritis succession. 
a nd in the later juridical literature of India, might occur 
mid do occur in Roman and Greek, just as well as in Sans¬ 
krit literature. It is ordained by religion, says Cicero, 
that the family estate and the family worship shall never 
b® separate, and that the care of the sacrifices shall always 
devolve on him who takes the inheritance. Isalus, the 
well - kuown Athenian pleader, says: Please to consider 


West & Biitiler, G7-G8. The Madannpftrijata introduces the well- 
"Hown text of Yajnavalkya on the order of heirs as follows: “The 
^uler of heirs to a divided man. who has departed for heaven without 
G or 9 r <*nd*on8, will be stated next.” 

r. de Coulanges, La cite antique, p. 7G. 
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Lecture well, judges, and to decide whether myself or my adver- 
sary is to inherit the estate of Philoktemon and to offer 
the funeral oblations on his tomb. 1 Among an essentially 
religious people like the Hindus, a confusion of thought in 
regard to the original relation between the obligation to 
offer Craddhas and the right to succeed might spring up 
more ^easily than elsewhere. The person who, after the 
death of a kinsman, came forward to perform the Craddhas 
for him, and was allowed to do so by common consent, 
might claim the deceased man’s property afterwards by 
virtue of this fact. In the language of some Smriti-writers, 
he might offer the Pinda and (then) take the property. 
But although the competence to offer the funeral oblations 
might thus be popularly considered as a test of the right 
of succession in ordinary cases, the facts adduced above 
show that it never was a reliable test in cases of difficulty. 
When, therefore, the scientific study of law had been estab¬ 
lished, it was at once declared in the Mitakshara that 
propinquity is the only real test of the right of succession. 
Persist- 8. An interesting passage of Balambhatta’s or Lakshml- 
encv of the devi’s Commentary on the Mitakshara contains two succes- 
doctrine^ sive re l a tives, the first representing the order of 

heirs, and the second the order of those on whom it is 
incumbent to offer the Craddhas to their deceased kinsmen. 
Both enumerations differ as strongly as possible ; the wife, 
for example, coming in immediately after the subsidiary 
sons in the first list, but not till after the brother, father 
and daughter’s son in the second list. Balambhatta argues 
in very strong terms against the notion that the right to in¬ 
herit and the duty to offer the obsequies go together, and 
show that it is not the competence to offer Craddhas, but 
the propinquity to the deceased, which creates the title to 
succeed to his property. 2 It is true that, according to other 
works of the Mitakshara School, c. </., in the Dharmasindhu 
of Ka§inatha, the order of heirs agrees more closely with the 
order of persons competent to offer Craddhas than it does 
according to Balambhatta. However, the Dharmasindhu, 3 


1 F. de Coulanges. La cite antique, p. 76. 

2 A perfectly literal rendering of this whole passage may be found in 
Rajkumar Sarvadkikari’s Lectures, pp. 484-485, who gives it without a 
comment, though it is diametrically opposed to his own theory of the 
competence to offer Craddhas as being a certain test of a preferential 
right of succession. 

3 See ibid. pp. 100—115. 
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in enumerating the persons competent to perform Orad- Lectuuk 
dhas, introduces the son’s widow, the sister, and the sister’s ^11- 
son after the father, which is entirely opposed both to the 
letter and spirit of the Mitakshara Law ot Inheritance. 

9. Other writers of the Mitakshara School, though they Vifvcc- 
do not go into detail so much as Balambhatta and Ka<p- ™,™ r aIld 
natha, who are among the most recent writers of this 'writers of 
school, insist very strongly on the correctness of the general g,‘ ) ® r ^ lu ® k “ 
principles enunciated in the Mitakshara. Thus the earliest school. 
Commentator of the Mitakshara—ViQveijvara—has refuted, 

in the Introduction to the Second Stabaka of the Madana- 
parijata, the derivation of Sapinda from Pinda, funeral 
ball.” He has also endeavoured to show that it is impos¬ 
sible to found a consistent theory of succession on the 
community of funeral oblations. 1 The Mitakshara doctrine 
is likewise upheld by Nilakantha (Samskaramayuklm), 
Kamalakara (Nirnayasindhu), Anantadeva (Samskara- 
kaustubha), Vachaspatim^ra, Culapani and other eminent 
authorities. 2 

10. The doctrine that the order of succession is deter- Mynbhaga 
mined by the greater or less amount of the spiritual Jocluue ' 
benefits conferred on the deceased proprietor has been first 
worked out by Jimutavahana, and has since become an 
established doctrine in the Bengal School, but not outside 

of it. Even in the Bengal School, however, this principle 
has hardly been developed with sufficient clearness and 
precision to admit of establishing, by virtue of it, the claim 
of any heir not expressly named in the Bengal Treatises . 
on Inheritance. Probably the Bengal lawyers have not 
introduced the principle of spiritual efficacy for its own 
sake, but merely in order to support by it the claims of a 
certain number of cognates to the inheritance, in accord¬ 
ance with the established practice ot their own time and 
country. The definition of inheritance in the Dayabhaga, 
though differing from the Mitakshara, contains no inference 
to funeral oblations and the benefits conferred b\ them, 
and inheritance is treated in this school, as in the other 
schools, as a part of the more comprehensive subject of 
partition of common property. 

11. The elements of the Dayabhaga doctrine are, no Gcrms 

doubt, very old, and may have been derived by Jimuta-the i>6yn- 
J ’ v blmgasys- 


1 See Rajkumar Sarvadhikari’s Lectures, pp. 909 Oil. 

* Ibid. 011—011, 019—021. 
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vahana, in this .case as in other cases, from Apararkas or 
some other old Commentary ot the "Yajnavalkya oi Mann 
Smritis. Apararka, as will be seen in the next Lecture, 
regulates the order of precedence among the agnates accord¬ 
ing to the number of ancestors to whom both the deceased 
and the claimant have to offer funeral oblations. This is 
a development of the old theory ot Sapincjaship as includ¬ 
ing those connected by the community of oblations,— viz., 
primarily four males in descent and ascent, and then the 
three next ancestors and descendants. This theory, which 
had been enunciated by Manu, was persistently maintained 
by bis Commentators from Medhatithi downards. Another 
predecessor of Jimutavaliana— Devannabliatta— in the 
Smritichandrika (Sanskarakanda) equally derives Sapinda 
from Pinda, “funeral ball,”and establishes two divisions ot 
Sapindaship, each including three degrees, under a well- 
known verse from the Matsya-purana. But none of those 
writers, who have put forth the principle of spiritual efficacy 
before the times of Jimutavaliana, has made use of it tor 
the purpose of introducing the cognates as heirs between 
the agnates. Nor, it appears, was that strict distinction 
between tlie three first Sapinclas and the three last deno¬ 
minated Sakulyas, and the establishment ot different kinds 
of Sapindaship, for impurity caused by death and for 
marriage purposes on the one hand, and for succession 
on the*other hand, in vogue before the composition of the 

^ 12^ The Bengal system, carefully worked out as it is, 
did not fail to exercise a certain influence on the opinions 
held in the other Schools of Law. This influence seems to 
exhibit itself, e. g,> in the doctrine of Nandapandita and 
others that there are two kinds of Sapindaship, one rest- 
in- on consanguinity, and the other on community of 
funeral oblations. The Yiramitrodaya, while attacking the 
principal points of Jimutavahana’s theory, recognizes some 
subordinate portions of it, as will be seen m the next Lec¬ 
ture The principal feature of the Bengal system, how¬ 
ever I mean the insertion of the cognates, has never 
received the assent of any writer of the Mitakshara School. 
It is true that nearly all the later writers of this School 
have extended the vested right to inherit before the widow, 
c-P' to the fourth generation. But this deviation from the 
Mitakshara doctrine had been forestalled in such an early 
work as the Commentary of Apararka, and though it may 
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be partly due to the importance attributed to the perform- Lecturb 
ance of Craddhas, it may be sufficiently accounted for as ^ 1 
a simple* consequence of the. Indian family system, the 
custom of early marriages rendering it far from uncommon 
in India that a man at the time of his death should have 
great-grandsons living. 

Apart from the regard paid to Craddhas, and the compe- Civil death, 
tence to offer them, the religious tendency ot the Indian 
mind has manifested itself very clearly in two other Insti¬ 
tutions relative to inheritance. I mean the rule that an 
estate escheats not only on the natural death ol its owner, 
but also on his expulsion from caste, or on his entrance 
into a religious order. All heavy offences in India are not 
visited with secular punishment alone, but they entail 
expulsion from caste, and one formally expelled from caste 
by the ceremony of Ghattasphota, “the smashing of the 
pot,” is divested of his entire property, which passes to his 
next-of-kin or coparceners. In most cases, indeed, degra¬ 
dation may be averted by performing the penance pres¬ 
cribed, and by the Act of the year 50 the civil conse¬ 
quences of degradation have been entirely removed. The 
legal consequences of entrance into a religious order 
have also been restricted considerably by - the Courts. 

It may be noticed in connection with what has been 
said before about succession, that, in all cases of civil 
death, the right to inherit is quite independent of any 
obligation to offer funeral oblations. Craddhas could 
hardly have been performed till after the natural death ot 
the persons concerned, and outcasts in the Smriti period 
did not even receive Craddhas after their natural death. 

From these general remarks I will now pass to the The ftrce 
details of the Law of Inheritance, which, according to the Law of in- 
sex of the deceased proprietor, may be di vided into two heritage, 
main parts—succession to males and succession to females. 

The radical difference in the principles ot succession to 
males and to females did not remain unnoticed by the 
Jurists of India, and each Digest contains a special 
Chapter on the Law of Succession to Female L ropci t\ . But 
the main division of the Law of Inheritance in the Mitak- 
shara and those works which follow it, is into unobstiucteu 


„ ' Vishnu (XXII. 57) ordains that, on tho death-day of an outcast. tf 
female slave shall upset a pot of water with her feet. This rule appears 
to have been framed on the analogy of the ceremony of Ghattaspiiola. 
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Lecture inheritance (Apratibandadhaya) and obstructed inherit* 
vm - ance (Sapratibhandadaya). Unobstructed inheritance, ac- 
' corling to the now prevailing doctrine, exists in case of 
sons, grandsons and great-grandsons, who are heirs pre¬ 
sumptive from the moment of their birth. Obstructed 
inheritance exists in the case of all the more remote 
heirs, as being heirs-at-law only, and liable to be cut 
out at any moment by the interposition of a nearer 
relative. This division of the Law of Inheritance is not 
referred to by the writers of the Bengal and Mithila 
Schools, and it has been discarded in the English manuals, 
but it may be conveniently retained in a historical sketch 
of the Indian Law of Succession to Males. An exposition 
of its general principles has been given before. Unob¬ 
structed succession will form the subject of the remainder 
of the present Lecture. 

Unborn It should be added to what has been said, that a son, 
descend- grandson or great-grandson, who is en ventre set m&re at 
ants ’ the time of death of the owner, has the same right as one 
actually born. This principle is enounced in one of the 
Smriti fragments, and has been universally adopted by the 
later Jurists. 

Primon-eni- Primogeniture in India, as in many other countries, occurs 
ture. ° in noble and princely families only in the present day. 

The privileges accorded to the eldest son in an undivided 
family have been discussed in a former Lecture. Equally 
interesting survivals of the Law of Primogeniture may be 
traced in those vaxious systems of unequal distribution of 
the family property according to the order ot seniority 
which are proposed in the earlier Smritis and aio tiaceable 
to the Veda. 2 The importance attached to this subject 
in the Code of Manu appears from the copious discussion 
devoted to it at the commencement of the Chapter on Inhe¬ 
ritance, in which even the order of precedence among twins 
has not been forgotten. But the most archaic mode of 
unequal distribution is that described in some ot the 
Dharmasutras. Thus it is ordained by Baudhayana, that 
the additional share of the eldest son shall consist of a 
g, horse, a goat and a sheep respectively, according as 
he belongs to the Brahman, Kshatriya,' Vak;ya or Cudra 


1 Baudhayana II. 2, 8, 3—0 ; Vnsisbtha XVII. 42—45 ; Gautama 

XX vi II. 6_13; Vishnu XVIII. 37; Narad a XIII. 13; Apastamba II. 

) 13 . 2 Taittiriya Samliita II. 6, 2, 7. 
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castes. Vasislitha states that the eldest shall take a double Lrcturk 
share and a tithe of the kine and horses; that the youngest ^ 
shall take the goats, the sheep and the house; and that block 
iron, the utensils and the furniture shall belong to the middle¬ 
most. Analogous regulations may be found in the Dharma- 
siitras attributed to Gautama. It seems clear that these 
rules, which savour of the pastoral and agricultural habits of 
a primitive people,belong to an older order of ideas than those 
modes of division by which the amount of each share or 
additional share is fixed arithmetically. Such modes of divi¬ 
sion are mentioned optionally with the other modes quoted 
before in the Dharmasutras of Baudhayana, Gautama and 
Vasislitha, but the most characteristic rule of this kind occurs 
in the Code of Manu (IX. 112) to the effect that the additional 
share of the eldest shall consist of a twentieth part of the 
inheritance, together with the best of all the chattels, that 
the youngest shall similarly receive an eightieth part, and 
that those between these two shall receive a fortieth part 
as their additional share. The infinitesimal value of the 
eightieth part of an estate and the difficulty to define its 
exact amount is obvious. There are several other modes of 
division still besides those hitherto mentioned, such as that 
the eldest shall take the best of all kinds of wealth, as well 
as that which is the best in its own kind and the best of 
every ten head of cattle; that the eldest shall receive the 
largest, and the youngest the smallest, shai’e, the remainder 
being equally divided among the other brothers, etc. _ 

This great variety is undoubtedly due to diversity ofA^luion 
local and family usage, and shows how deeply the idea -ot o{ p^imo- 1 
Primogeniture and of the privileges due to senior brothers geniturp. 
had taken root in the Hindu mind. Nevertheless, it was 
diametrically opposed to another principle of the Indian 
Law, — -viz., that all coparceners have an equal interest in the 
common property, and that even the right of the father 
^nd of the sons to ancestral property is perfectly equal. It 
m not surprising, therefore, to find that such an early author 
as Apastamba has entered into an elaborate defence ot the 
equal right of all virtuous sons to the inheritance, though 
he acknowledges the existence of local customs by which 
cither the gold or black cattle or black produce oi the 
earth, i. e., block grain or iron, is the shareof the eldest, 1 he 
mgments of fjarita’s Dharmasutra contain two conflicting 
statements. According to the one, the shares in a partition 
Alter the father’s death shall be equal; according to the 

12 
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Lecture other, the younger sons shall leave to the eldest the house- 
hold deities and the family mansion, and build houses of 
their own. Brihaspati, while stating in one place that the 
first by birth, by science and by good qualities, shall obtain 
a double share, recognizes in another place the existence of 
two modes of division, oue equal and the other unequal. 
Tajnavalkya (XI. ll7),Uganas and Paithinasi ordain empha¬ 
tically that the partition of the paternal estate among 
brothers shall be in equal shares, and in two Smriti or 
Purana texts, the partition, with deductions, is reckoned 
among the things prohibited in the present (Kali) ‘age of 
sin/ This has become the established doctrine in all the 
schools, and the statements of the leading authorities show 
that their teaching on this head corresponded to the popu¬ 
lar feeling of their own epoch and to the opinion of the 
very earliest Commentators, such as Dharegvara (Bhojaraja) 
and Vigvarupa. 1 

How to set- As polygamy is permitted by the Indian Law, and as the 
the order married wife ranks before those married later, the 

between 1 ' question might arise whether the eldest son by birth was 
different en j°y * n evei y case the privileges of Primogeniture, or 
wives!' 11 whether a younger son, by the wife first married, might 
come to be preferred to an elder son by a junior wife. 
This question is apt to arise even now in the case of an 
impartible Raj or Zemindary t and although the decision in 
a case of this kind will be given in accordance with family 
usages rather than with the written Law of the Smritis, it is 
interesting to note the attitude taken by the latter in 
regard to this problem. 3 Gautama proposes three different 
solutions of it: either the additional share of the eldest 
•son shall consist of one bull only in case ho. was begotten 
on a junior wife, and of sixteen bulls in case he is the son 
of the first wife; or he shall share the estate equally with 
his younger brothers born of the first wife in the former 
case; or the eldest son of each mother shall receive as his 
additional shai'e a certain definite part of the property 
descending to himself and his uterine brothers. Manu has 
discussed the same question, and, as far as his meaning can 
be made out, he proposes two answers to it : either the son 
of the first married wife, though younger, shall get an 
excellent bull as his additional share; or the Right of Pri¬ 
mogeniture shall follow the date of birth alone, just as in 


' See Snniticbandrikii III. 1G—24. 


2 See Mayne, § 462. 
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the case of twins, the first-born is considered as the elder of Lecture 
the two. The latter view, say the Commentators Medhati- VIII. 
tin and Raghavananda, represents Manus own opinion. 1 - 

Ihe right ol intermarriage between different castes belongs, Intermar- 
nke the Law ol Primogeniture, to the things prohibited in ri . ll ? e P r °- 
the present age of the world, and though this part of the blblted ' 
aw is treated more or less copiously in most Digests, e. g. } 

111 lh e Mitakshara, Viramitrodaya, Mayukha, Madhaviya 
and Dayabhaga, without referring to its obsolete char- 
actei, it is clear that the authors of these works in tak- 
ing this course had completeness for their only object. 2 

ivamalakara, in the Yivadatandaya, says, that he “ does 
uo tlunk it necessary to discuss the rules of partition 
e ween sons sprung from mothers of unequal caste, because 
tne marriage with such women is prohibited in the present 
a °. e , Y* 1 of the Aditya-Purana. Analogous statements 
aught be collected from several other works. 

The earlier Smritis generally take a more liberal view of Rights 
t ie legitimacy of mixed marriages, but they differ as to°* ,he . , 
the legality of marriages contracted by members of the SeT S 
u ee higher castes with a member of the Cudra caste mania ses. 
Accordingly, the proportionate shares of the inheritance of 
v ons 0 a Rahman father bora of women of tlie four castes 
1 1 e oic inai dy stated to stand to one another in the relation 
^ * ° ‘ ^ * \\ Vasishtha, however (XVII. 47—50), who 

oes n °t S lve his sanction to marriage unions with a Cudra 

Orvvrr , the Proportion to be 3: 2 : 1. Vishnu 

. , I iV) has worked out the former principle with 
great care, taking into consideration the case that the father 
■ lould be of another than the Brahman caste, or that there 
UniL he several sons or none of one particular caste, and 
y 9 1 }' "| anu T49 —151) mentions another mode of 

ivision also, which is specially favourable to the son of the 
ia iman wife, who is to obtain by it a servant, a bull a 
oi so o r carriage, ornaments and the family mansion, and 

hf n< h 63-54) thinks that the two rules (M. IX. 

eldest son of fn contradict one another, as Purvaja in 123 may denote the 

• t son of all sons, and tadunanam the eldest son of each wife. This 

interpretation is supported by one MS. which reads WTO the 
eldest son of all. But all the other MSS. read Narayana tries to _ 

rule to questions 1 of* ( >tirf au( I by referring'the latter 

hringe in the differenoo vf f 6 ° n ^’. BUC ^ as formal salutations. Kulluka 
* Sec Bnrnlu r f 1 b °*Y een virtuous and vicious sons. 

3 ,, ec unrnell. Introd. to Dayavibh.. p. siv 

1 anu IX. 162-153 ; Baudh. II. 2, 3,10 ; Yajn., II 125 ; Nar. XIII. 14. 
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Lkctuhe three shares of the remaining property ; whereas the son of 
^ IJr ‘ the Kshatriya wife gets only two shares, etc. Gautama 
mentions a mode of division which is propitious to the 
interests of the sons of Kshatriya and Vaiigya wives. 1 The 
son of a Cudra wife, on the other hand, is viewed with 
special dislike even by those authors who admit his legiti¬ 
macy, and should he even be an only son, he is never allowed 
to take the whole property left by his father. Thus it 
is ordained by Vishnu, that an only son born of a Cudra 
wife shall only take half of the inheritance, the other half 
descending in the same manner as the property of one 
deceased without male issue. Manu, while giving in one 
place the before-mentioned rules for partition of an estate 
between the son of a Cudra woman and the sons of women 
of other castes, says in another place (IX. 154-155) that a 
father shall never give more than a tenth to a son born of 
a Cudra wife, and that such asonhasno vested right to inherit 
and shall keep as much onty as has been given him by his 
father. In a third place (IX. 160), Manu mentions the son of 
a Cudra woman as the last of the six inferior sorts of sons 
who are never to be considered as heirs. 2 These conflicting 
statements represent the different stages by which the 
rigid caste-system of the present day has developed itself. 
Baudhayana also, though treating in one place of the dis¬ 
tribution ot the inheritance among sons of women of all 
the four castes, mentions the son of a Cudra wife or con¬ 
cubine as the last ot the inferior sons, who shall be members 
of the family only, and not heirs (II. 2, 3, 29, 32). Gautama 
(XXVIII. 39) denies the son of a Cudra woman any right 
save a claim to maintenance; and similar statements may 
be collected from most other Smritis, especially from the 
Smriti fragments. As for sons begotten on women of 
higher castes by men of lower castes, it is stated in such 
early works as the Dharmasutras of Vishnu (XV. 37 —39) 
and Gautama (XXVIII. 45) that they can claim nothing 
but a maintenance, and the same vulo is given by Katy- 
ayana. And Xpastaxnba (II. 7, 13, 1 — 5), far more strict 
than his brethren as usual, does not recognize the riYht 
of any son except those who have sprung from parents of 


1 Gant. XXVIII. H5-—-38. See also llandh. II. 2, 3. 12. 

- The Commentators have, endeavoured in vain to remove contra- 

dict-loiiM l*y referring to the tlillmnee in point, of dignity betwOOU Hie 
eon of a Cudra wife and a Cudra concubine, a virtuous and » vicious 
son , etc. 
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equal caste, which shows how early the opposition to mixed LkoTube 
marriages must have begun. VI11 - 

From the Law of Primogeniture and the rules of parti- Subsidiary 
tion between sons by women of various castes, I pass to a sous, 
third topic of the Law of Inheritance, which is likewise in 
R great measure obsolete, though some parts of it have 
remained in force in the present da}'. The divers subsi¬ 
diary sons have been discussed before in connection with 
the subject of adoption, and it has been pointed out that 
all of them are obsolete now excepting sons adopted in 
the Dattaka or Kritrima forms alone. The rights of the 
Paunarbhava, “ son of a twice-married woman,” have been 
restored quite recently by the English Legislation. Some 
minor points connected with the substitution of sons 
according to the ancient law remain for discussion. 

First as to the operation of the Law of Primogeniture on Primogeni- 
the rights of the subsidiary sons. 1 The general rule is gVii>titiiary’ 
this, that the Law of Primogeniture can only apply between suns, 
sons of one and the same class. Thus the eldest of several 
Ivshetraja sons may claim an additional shave, but a single 
Kshetraja son shares equally with his begetter, who happens 
to be his father’s younger brother; and a Putrika shares 
equally with a legitimate son born after her appointment. 

To the sons of a Cudra, however, the right of seniority 
shall never be applied; they shall divide the paternal 
estate equally, should there even be a hundred of them. 1 

That a legitimate son is superior in rank to all subsi- Corinpeti- 
diary sons follows from the nature of the case and from ' b l ^ veen 
the definition of a legitimate son as given by Manu and subsidiary 
others. 2 But what has to be done in cases of competition amt 
between a legitimate son and a substitute ? Vishnu (XV. m,lt0 hUU8 * 
30) says, that the legitimate son shall support the other 
sons. Vasishtha (XV. 9) refers to the case of the adopted 

' Mann IX. 120-121, 134. 157 ; Dovala. 

Sou Manu IX. !(>(>; Bnndh, 11. 2, 3. I t ; Vas. XVII. 13; Vishnu XV. 2 ; 

Vajn. II. 128; Devala (Viramifcr., 101, etc.) Baudhayana is the only 
author who has introduced equality of caste between the parents ii.u> 
his definition of the legitimate (Aumsa) boh. The Commentators and 
IMgcst-writere—-Kulluka, llaghavananda. Vijnaiiegvara, Cfilapani. Nila- 
h'dntha and others—supply this in the texts of Manu and Yajnavalkva 
na well, in order to make them agree with BaudhayanaVi definition. Hut 
't;i. in the Viral a, in <he Va ! jayauti, 

refute thi« construction. Manu (TIT, 12, 13, II), Vishnu (XXIV. 1 8), 

‘juavalkva (I. f>7, (52) aud others recognizo expressly the. legality of 
marriages contracted with women of unequal c; to, ami doseubo the 
rites to bo observed in such marriages. 
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Lectprr son only, who, he says, shall receive a fourth part of the 

_inheritance, in case a legitimate son should, be subsequently 

born to his adoptive father. Baudhayana (II. 2, 3,11) lays 
down the general proposition that the subsidiary sons of 
equal caste shall receive one-third of the estate in that case. 
The same rule is given in a text attributed to Brihaspati ‘ 
or Devala or Narada, and in a text assigned to Katya- 
yana. According to another reading, Katyayana speaks 
of a fourth part. Vriddha Gautama, as quoted in the 
Dattakaimmamsa (Y. 43), Dattakachandrika (V. 32), and 
in Krishnapandita’s modern gloss on the Vasishtlia-smriti, 
states that the adopted son shall share equally with an 
after-born legitimate son. The other Smritis, in which 
the same question is treated, make the relative dignity of 
each subsidiary son the standard by which the amount of 
his share is regulated. Thus it is stated by Manu (IX.. 134, 
164, 163) that the son of a Putrika shall share equally with 
an after-born legitimate son of the body (Aurasa): but 
the son of the wife (Kshetraja) shall only receive a fifth or 
• a sixth share, and all the other sons shall have a claim, to 
maintenance merely. Harita prescribes that the damsel’s 
son shall receive a twenty-first part; the son of a twice- 
married woman, a twentieth part; the son of two fathers, 1 a 
nineteenth part ; the son of the wife, an eighteenth part; 
’and the son of a Putrika, a seventeenth part; the remainder 
being given to the legitimate son of the body. The Braluna- 
purana ordains a share for each of the eleven subsidiary 
sons in order, from the son of the wife, who shall obtain a 
third part of the inheritance, down to the son of a Cudra 
woman, who shall obtain a thirteenth part. Such rufes as 
these are mere theories of course, and could never have 
been enforced. They express the various opinions of their 
authors in regard to the relative dignity of each class of 
eons, nothing else. 

The only rule now in force is that which assigns a third 
or fourth part of the estate to the adopted son, where a 
legitimate son has been afterwards born. The latter rule 
is mainly founded on the text of Vasishtlia quoted before, 
and it is worthy of remark tha,t this text is followed by 
another clause referring to the case that the adopted son 
is grown up and able to offer the family sacrifices at the 


1 Thue Nandapai.ulita (Vaijayanti), Uaradatta (Mitakshara, Ujjvalii), 
Mitrami(;nv. Jagaunatlia (Dig. V. 4, coxix) has the son of Concealed 
birth instead. 
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time when the legitimate son was born. Vasishtlia as Lecture 
explained by his Commentator Krislinapandita, slates that, — 
in this case, the property shall be divided equally between 
the adopted son and the legitimate son. This is piecisely 
what Vriddha Gautama prescribes in the passage adduced 
before ; but as this text is explained away in the Dattaka- 
mimamsa and Dattakachandrika, while the second text ot 
Vasislitha, where it is quoted, 1 has a totally different reading,- 
the law regarding the equal division of the estate between 
those two sons has never obtained. This may be regret tec, 
as this rule appears to correspond to actual practice m 
some parts of India, and is certainly more equitable i inn 

the established rule. . 

To speak of an established rule in this case is indeed a 
rather bold figure of speech, as the variance of doctrine is 
very considerable. 2 (1) Those texts which make the shaio o 
the adopted son a third, are relied on by the leading writers 
of the Bengal School; and those which make it a fourth, 
are relied on in the Benares, Bombay and South Indian 
Schools. Nandapandita has followed the latter doctrine in 
his Treatise on Adoption, the Battakamlmamsa ; but in the 
Vai jay anti (XV. 30), where the same subject is treated at 

more length, he takes an intermediate course, making the 

application of the two rules to alternate, according as the 
adopted son is more or less virtuous. Much the same course 
is adopted in the Dattakachandrika and \ ivadachinta- 
mani. (2) The Dattakachandrika makes the adopted and 
legitimate sons to take equal shares in the case of Cudras. 

(3) The terms "a third share” and “ a fourth share, 
exact ly as in the analogous case of the fourth share allotted 
to a daughter,® have been variously explained as denoting 
a part of the whole, or a part of the legitimate son s shaio, 
or a part of what the adopted son would have taken had 
he been a. legitimate son. The last interpretation is rather 
harsh on the adopted son. Supposing the two legitimate 


1 The Benares Edition of Vasishtlia, on which Dr. Buhlers translation 
is based, has tjfl}: ^icT | The Vivadacliintiimani (p. 150) and Dattaka- 
chaudrika (p.^78) have W1W- and Wq, the former reading 

being a misprint for tTUUj: as the sequel shows (Sutherland) : 1 r °- 

vided (the estate) may not have been expended in acts of mc.iit (\jy 
the legitimate son).” 1 

* Mayne, § 157 ; W. Macnaghten, I. 70. 4 See 179—182. 
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Lkctdrb sons were subsequently born, tbe adopted son would take 
VI11 ' one-twelfth under this interpretation ; and supposing the 
number of after-born sons to be four, the adopted son 
would take one-twelfth only. The first interpretation 
represents the primd facie view of the matter, and it seems 
to lie at the bottom of the other rule, under which the 
adopted son is to take one-third only,— i.e., one-third of the 
legitimate son’s share, but a fourth of the whole. 1 How¬ 
ever, supposing there were four after-born sons, the adopted 
son’s allotment would be greater than the share of a natural 
son, which is not consonant with equity. In my opinion, 
the second interpretation has the best chance of succeeding, 
whenever the case may arise for final decision. The argu¬ 
ments speaking in favour of this construction of the law 
are the same as in the case of the fourth share of a 
daughter. As regards equity, this rule avoids both^he 
Scylla, of depressing the adopted son’s share to an infiniti- 
simal amount, and the Charybdis, of making it exceed the 
shares of the after-born legitimate sons, where there are, 
e.tj., four or five of them. The state of the authorities in 
the present case is this. The Sarasvatlvilasa is decidedly 
in favour of the construction here proposed. The language 
of the Sarasvatlvilasa (§ 379) on the subject is unequivocal, 
ami it quotes an anonymous Smriti text, stating that in 
case of a legitimate son being subsequently born, the 
Datta, Kritrima and other sons shall take a fifth share. 
The weight of this statement in settling the law in the 
Madras Presidency has been acknowledged by the High 
Court of Madras. The same rule has been followed in 
Bombay, on the authority of a Ciistii. It must be owned, 
it is true, that the language of all the other authoritative 
works is just as ambiguous in this case as in the case of 
the fourth share to be allotted to a daughter. As regards 
the Ilattakanumamsa (Ah 40), there exists moreover a 
difference of reading, which renders it impossible to 
get at the real meaning of the rule laid down in this 
authoritative treatise. 2 According to Sutherland it may 
mean, that the adopted son shall take a fourth of what 
he would have got had he been a legitimate son. He 


1 Mayne, § 157. 

- The Calcutta edition, p. 35, reads (Far flu Sanskrit, see Appendix.) 
The Benares edition, p. 26, reads (For the Sanskrit, .see [ppendi r ) The 
same reading has been found in a good MS. of the Dattakamiinamsa. 
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seems to have translated the reading of the Benares Edi- lkctukb 
tion, which may mean just as well, however, that the VIu. 

“ fourth share ” shall be a fourth of what the legitimate 
son actually takes. According to the reading of the 
Calcutta Edition, the adopted son is selected to take a 
fourth part of the whole property. Besides, if Nanda- 
pandita were to be followed on this question in Benares, 
it would be equally ne'cessary to establish the rule laid 
down by him in the VaijayantI that the adopted son shall 
take a third or a fourth part of the property, accord¬ 
ing as he is endowed with more or less virtue, 1 and I 
hardly think that such a plea as this would be likely 
to succeed. In the Bengal School the adopted son is 
given a third, instead of a fourth, part. But here agaiu 
the same difficult finally arises, as may be seen from 
Dayabhaga (X. 7) and Dayakramasangraha (VII. 23). The 
main current of decisions in the Bengal School appears 
to be in favour of making this third part a third of the 
whole, though a good deal may be said against this view 
of the matter. 

dhe Dvyamushyayaua, after whose adoption male After-born 
offspring is born both to his natural and adopted fathers, ,l,a 
shal l take a quarter share, just as other adopted sons, under Dvydinu- 6 
the Mayukha (IV. 5, 25). The case of after-born sons sbyayana. 
existing in one of the two families only is not referred to 
anywhere except in a difficult passage of the Dattaka- 
chandrika (V. 33).“ This passage, according to Sutherland’s 
translation, refers to both of the two cases which may 
thus arise. It is equally possible, however, that it refers to 
one case only, and declares that where a legitimate son is 
afterwards born to the natural father, the I) v y a i n u s h y ay ana 
son shall take half of his natural brother’s share, and like¬ 
wise half of that share which is duo by law to an adopted 
son, where a legitimate son is afterwards born. 

The right of the offspring of adopted sons down to their m-bt of 
grandsons, and of the adopted sons and grandsons of leffiti- represent- 
^'ate sons, is not expressly declared, but it follows from°the wnw * 
light of representation. 

On failure of sons, grandsons and great-grandsons, legiti- 
mate or adopted, illegitimate issue down to the great-grand- "> a ‘?/“ ,ns 

I hat it is a legitimate method to explain the Dattakamimum8a 
aid of Nandapandita’s earlier work, the Vaijayartth is shown by 1 is 
^ n example, i here are cross-references from the one work to the other. 

Calcutta edition, p. 81. 
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Lecture son inherits the property of a Cudra according to the 
modern law. In the higher castes, illegitimate offspring 
has a claim to maintenance only, and the indulgence shown 
to illicit connexions in the case of Cudras must be traced to 
the same cause as the before-quoted rule of Manu, that the 
Law of Primogeniture does not apply to Cudras, the partial 
or total prohibition of marriage with Cudra women, the 
low position assigned to the offspring of such marriages, 
and all those numerous rules, in short, in which the con¬ 
tempt and dislike of the Brahmanical lawgivers towards 
the Cudra caste has exhibited itself. Thus, in treating of 
the various marriage forms, the Smritis state that the 
lowest forms, which consist of purchase and seduction of a 
maiden, are put for Cudras. In one Sinriti it is said that 
Cudras being serfs are not particular about their wives, i.e., 
that they exercise no control over them. 1 This may have 
been literally true at one time, and if the Cudras were ever 
kept in that state of absolute dependence and servitude, 
which the Smritis prescribe for them, their marriage unions 
could not have been more regular and permanent than 
they were among the slaves of ancient Rome and Greece, 
or among the Negro slaves in America. These considera¬ 
tions will account sufficiently for the juxtaposition of men 
of the Cudra caste and female slaves in the rule of Manu 
(IN. 179), that the son of a Cudra begotten on his female 
slave (Dasi), or on the female slave of a male slave, shall, 
by permission, obtain a share of the inheritance, and in the 
rule of Yajnavalkya, that a son begotten on a female slave 
bv a Cudra shall take a share by the father’s choice, half a 
share ‘after the father’s death, and the whole property, in 
case there are no other sons or sons of a daughter. These 
two texts contain everything that is to be found in the 
Smritis on the subject, but the various constructions put 
on, and the important rules deduced from, them in the 
modern works have given rise to several interesting con¬ 
troversies, which I will briefly notice, adverting first to 
the fortunate circumstance that the copious remarks of 
Medhatithi on this head have been completely preserved 
in the MSS. of his ancient Commentary on Manu. They 
contain the following propositions which deserve special 
attention both on account of their antiquity and of the 


1 Lauclh. I. 11, 20, 14-15. and note. 
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great esteem in which Medhatithi was lie 1 ’ by the later Lecture 
Jurists. 1 VIII. 

1. The term “ a Cudra’s son by a Dasi ” means a son jrediid^ 
begotten by him on a woman neither married to him nor titiri’s 
authorized to raise offspring (according to the custom 0 f °P ,moru 
Niyoga). 2. Such a son shall receive an equal share with 
a legitimate son, if his father wills it so, and either divides 
his property in his lifetime or enjoins his legitimate sons 
to share equally with the illegitimate son after his death. 

3. If the father has made no such provision for the ille¬ 
gitimate son, he shall take after the father’s death half of 
the share allotted to each legitimate son. 4. If there is 
no legitimate son, nor daughter’s son, he shall take the 
whole property. 5. A daughter’s sons, where there are 
any, shall be treated like legitimate sons as regards their 
shares of the inheritance. 

As for the modern controvei’sies, the first and most im- 1 . Menn- 
portaut one concerns the meaning of Dasi. It has been ,ngof Dasl * 
contended in a Bengal decision, that it means “ a female 
slave” in the strictest sense of that term, and slavery 
being abolished under British Rule, it would follow that the 
whole law under notice is obsolete. It is quite certain,, 
however, that the Commentators and Castris have persist¬ 
ently explained the term Dasi as including any unmarried 
female of the Cudra caste. To the evidence tending in 
this direction, which may be collected from the translated 
works and from Bombay and South-Indian cases, I may 
add the before-quoted statement of Medhatithi and the 
remark of Kamalakara in the Vivadatandava, that the. 
text of Mann refers to the son begotten by a Cudra on an 
unmarried Cudra female. 2 In a Bengal case it was pointed 
out that the two corresponding passages of the Dayabhaga 
have not been correctly translated by Colebrooke. 3 But 
though I think every Sanskritist will readily agree to the 


1 Gloss on IX. 179. (For the Sanskrit, see Appendix.) (Yajn. II. 
134a) { For the Sanskrit, see Appendix) : “ Tlicy shall take two shares 
each, and give him one ” 

2 {For the Sanskrit , see Appendix,) 

3 See Mayne, § 463. Both in Oolebrooke’s and in Mr. Justice Mibter s 
translation the important word Cudra, a female Cudra. is omitted* 
Should there be a variation of reading? Bub the term “ unmarried 
Cudra female " forms the connecting link between this and the preced¬ 
ing paragraph of the Dayabhaga (IX. 26). 
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Lecture proposition that the second passage, as it stands in the 
^ 11 [ ' Calcutta Edition of the Dayabhaga of 1820 (p. 222), has 
not been accurately rendered, and that the Sanskrit com¬ 
pound of which the first passage consists might perhaps 
be dissolved otherwise than has been done by Colebrooke, 
it is clear that Jmiutavahana does not differ in the least 
from his brethren on the point in dispute. I propose to 
modify Colebrooke’s translation very slightly in the first 
case, by putting “ The son of a Cudra by a female slave 
or other unmarried Cudra womanand in the second case 
to translate as follows : “ Having no brother begotten on a 

married woman, he (meaning the son of a Dasi) may take 
the whole property.” 

a perma- It has also been suggested that the term Dasi can only 
bhie. t01 ' (U " denote a permanent concubine, and does not include public 
women or adulteresses. It certainly seems far from equit¬ 
able to treat the son of a concubine on the same footing as 
the offspring of promiscuous or adulterous intercourse. 
On the other hand, there can be no doubt that the term 
Dasi may mean a prostitute, in the language of the Indian 
Commentators. 1 In South India it is very commonly used 
in order to denote the consecrated female dancers attached 
to Pagodas. 2 

2 . Mean- 2. The rule of Yajnavalkya, that in a division after 
tenn f .‘half death with his legitimate brothers the illegitimate son 
a share.” shall take half a share, is repeated in all the Digests. Plere 
the same difficulty arises in the case of the fourth shares 
of a daughter and of an adopted son. The term “ half a 
share ” is defined in the passage quoted before from Medha- 
tithi’s Commentary as denoting one-half of what is actually 
allotted to a legitimate son. According to this principle, 
which has been proposed by some Bombay Castris as well, 
where there is one legitimate son, the property is divided 
into three parts, of which the illegitimate son takes one; 
where there are two legitimate sons, the illegitimate 
son takes a fifth part, and so on. The statements of the 
authoritative works are nob equally clear. They may 
be either explained in accordance with Medhatithi’s doc- 


1 Thus, in the Mitiiksharii (Calcutta edidon of the II. part, p. 378), 
the term Dnsi in a text of Yajnavalkya is explained ns ••wives who live' 
by illicit intercourse with men. prostitutes and the like. 

2 Burnell, Introd. to Duyavibh,, p. xiv ; Mayne. § 4G3, 
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trine, or they may mean that an illegitimate son shall 
take half of what he would have obtained as a legiti¬ 
mate child. But the former explanation seems preferable, 
both on account of the general considerations adduced 
before in the two analogous cases of the daughter and of the 
adopted son, and on account of the authority belonging to 
Medhatithi’s Commentary. The statements of the author¬ 
itative works are not equally clear. They may be either 
explained in accordance with Medhatithi’s doctrine, or 
they may mean that an illegitimate son shall take half of 
what he would have obtained as a legitimate son. But the 
former explanation seems preferable, both on account of 
the general grounds adduced previously in the analo¬ 
gous cases, and on account of the authority belonging to 
Medhatithi’s Commentary. 

3. Where legitimate sons (or grandsons, or great-grand¬ 
sons) are wanting, the illegitimate son, as stated before, 
shall take the whole estate. This rule, however, operates on 
failure of daughter’s sons only ; and in cases of competition 
between daughter’s sons aiid illegitimate sons, the property 
shall be equally distributed between them. Thus far the 
Bengal School 1 and Kamalakara in the Vivadatandava. 2 
The Dattakachandrika (V. 30, 31) however says, that the 
existence ot any of the heirs down to the daughter’s son,—* 
i.e., the widow, the daughter and the daughter’s son,—may 
operate as a bar to the illegitimate son’s right, and that 
hj must share equally with any of these. A third opinion 
^delivered in the Mitakshara and Sarasvativilasa, §§ 395— 
39/, to the effect that the heirs barring the legitimate son’s 
ri ght to the whole inheritance are the daughter and 
daughter’s son, and that the mode of division in this case 
shall be the same as before— i.e., the illegitimate son shall 
bike half as much as a legitimate son. The same inode of 
division is proposed by Medhatithi, and it is far from im¬ 
probable that Vijnane 9 varainthis as in other cases may have 
consciously followed that ancient author. All the other 
authorities, such as the Madhaviya, Yiraniitrodaya, Chinta- 
mani, Mayukha, Parijata, etc., do not express themselves 


| Dayabh. IX. SI : Kayakr. VI. 32-35 ; Dig. V. 3, clxxiv. 

' {For the Sanskrit, see Apprndi.r.) On failure of brothers and o 
daughter's sous, let the son begotten on an unmarried ,woman tnk 
bhe whole; and half of the inheritance, when a daughters son is j 
existence. 
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Lecture distinctly either about the heirs who take jointly' - with the 
WIT. illegitimate son, or about the amount of their interest in 
the estate. 

Course to An eminent author 1 has proposed to follow the opinion of 
,l l,,> e ' the Dattakachandrika as being the one most consonant with 
equity. It must be owned, indeed, that the exclusion of the 
widow under the two other systems seems a harsh proceed¬ 
ing. But it has been justly urged by Messrs. West and 
Buhler, though not in connection with this subject, that 
Vijnanegvara, by introducing the illegitimate sou’s claim 
into the Section on Unobstructed Property (Apratibandha- 
daya), meant to show that the rules regarding obstructed 
inheritance were not strictly applicable to it. The special 
favour shown in this instance to the daughter’s son by 
Yajnavalkya, and to the daughter and daughter’s son by 
Vijnane§vara, may be a relic of the time when the rights 
of these two heirs stood higher than the widow’s. 2 Al¬ 
together the safest course would seem to be this, to adhere 
to an absolutely literal interpretation of the Mitakshara 
Law on the one hand, and of the Bengal Law on the other 
hand, leaving aside the Dattakachandrika as being an 
authority on the Law of Adoption only, and the Vivada- 
tandava as being overruled by the Mitakshara. In the 
case of an undivided householder, the illegitimate son’s right 
to inherit may be supposed to attach directly on failure" 5 of 
legitimate descendants, as the daughter’s son can claim to a 
separate householder’s property only. 3 f 

Descend- On failure of legitimate, adoptive or, in the case of Cud rite , 
"I.'ilranT of illegitimate descendants down to the fourth degree, undi- 
heir. vided property passes to a coparcener returning from abroad. 
This law is founded on a text of Brihaspati, to the effect that 
a coparcener, by going abroad, does not forfeit his share of 
whatever property held by him in common with his copar¬ 
ceners, and that his right passes to his descendants as far as 
the seventh degree, who, on returning, shall take a share 
of the property divided in their absence, and without their 
knowledge, provided that they can make good their descent 
from the original coparceners. This rule affords a remark¬ 
able instance of the strength of the family principle in 
India, and of the great care of the Hindu Law in providing 
for the claims even of the remotest descendants to the 
common family property. On the other hand, though the 


1 Mayne, §§ 105-106. 


* West 4c BiiUlor, pp. 81—88. 


3 Ibid. 72. 
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text of Briliaspati is quoted wholly ov in part in manj 7 Lecture 
authoritative Digests, it is rendered nugatory by the facilities ^ 
for e#nnunication offered in the present day, and it has 
entirely lost its validity through the Act of Limitation of 
the year 1871. 

According to the just observation of the Indian Jurists, Conclusion, 
the law just treated forms an exception to the general 
rule, that succession stops and turns back at the fourth 
in descent. The other heirs, who come after the fourth 
in descent, fall under the head of Obstructed Inheritance, 
which will be treated in the next Lecture. 
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T-ECTURE IX. 

OBSTRUCTED INHERITANCE* 

* »» - 

The Smritis — Females excluded — Females as heirs — Half-blood — Cognates — 
Reunion — Modern Law —Widow: 1. She must be a Dhnrmapatnf. 
2. Chastity. 3. Restrictions on her power of disposal. 4. Other limitations* 
6. Divided estates — Other heirs — Several widows — Daughter-in-law — 
Daughter — Special rules—-Growth of these rules — Daughter’s son — The 
son of the daughter’s son — Daughters daughter — Parents — Priority of 
the mother -- Stepmother — Brothers — Grandmother. — Half-blood — 
Nephews — Sisters and nieces — Sons of the same mother — Grand-nephews 
— Remote kindred — Mitakfihan't system — Bandhus — More than nine 
Bandhus — Sniptichandrika — Order of precedence among the Bandhus — 
Bengal system — Exclusion of females in the Bengal School, and in the 
Smfitichandrika and Viramitrodiiya — Females admitted to succession — 
Mayiikha Miuikshara — An objection refuted — Strangers — Succession 
to an hermit, etc. — Reunion — Extent and importance of reunion* 

Obstructed inheritance lias been a subject for contention 
long before the times of the Mitakshara and Dayabliaga. 
Each of the standard Smritis has a list of its own of the 
heirs to one leaving no male issue down to the grandson or 
great-grandson, and the variety of doctrines embodied in 
these numerous lists is almost endless. The principal 
points of difference, however, appear to be the following:— 
1. Nothing can he more characteristic than the Intro¬ 
duction of Females into the order of heirs in some Smritis, 
and their total or partial omission in others. The degraded 
position of women in ancient India precludes entirely the 
idea of their having been regarded as heirs of the family- 
property in early times, and several early writers have actu¬ 
ally quoted a text from the Veda, in which the general unfit¬ 
ness of women for heritage seems to be pronounced. 1 This 


1 This text is taken from the ritual of the Soma offerings, and declares 
in reality that women are not entitled to a portion of these offerings. 
See West & Buhler. 126 note; Biihler, Baudhayana IT. 2. 3, 46 note. 
In Baudliayana’s Dharmaautra and in Yaska’s Nirukta (111. 4), this 
text is referred to inheritance. The fi rst clause of the text, as quoted by 
Baudhuyauu, is clearly an interpolation. 
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principle is still adhered toby the authors of the Dharma- Lecture 
sutras, excepting Vishnu, and the exceptions to it, which 
are admitted in some of these works, are few and unim¬ 
portant. Thus the right of the daughter as an heir is 
referred to by Apastamba (II. 6, 14.4), but he gives her an 
optional right merely, and places her behind all the other 
heirs, excepting the King. Gautama (XXVIII. 24) names 
as heirs to one deceased without male issue: Sapiudas, 

Sagotras and the wife. 1 However, it is the apposite remark 
of the Commentator, Gautama does not mean to constitute 
the wife an heir by this text. All he means to say is this, 
that the distant kinsmen shall either take the whole pro¬ 
perty and provide for the widow, or, if that is not feasible, 
shall set apart for her maintenance and clothing as much of 
the landed or other property as will suffice for the purpose, 
and take the remainder for themselves. 2 Mann mentions 
the mother and grandmother vaguely as heirs (IX. 217), 
but in his list of those persons who are heirs in succession 
to one leaving no male issue, females have no place. Narad a 
assigns (XIII. 50) a high rank in the order of heirs to the 
daughter, but he does not admit any othpr female to suc¬ 
cession. In nearly all the other metrical works, and in 
the Vishnu-smriti, the mother, daughter and widow figure 
among the heirs, though their precise position is not 
settled. 

The same difference of opinion as to the right of females Females ns 
has been noticed in the Law of Partition, and there can be lieira ' 
no doubt that, from the time of the Dharmasutras to the 
period of the metrical Smritis, a considerable change of 
popular feeling must have taken place in regard to the 
proprietary right of females. The right of the mother and 
°f the daughter appears to have been recognized more 
early than the claim of the widow to succeed to. the estate 


1 The reading “ stri clia and the wife” has been adopted by Professor 
Stenzlor in his edition, and by Professor Biihler in his translation, of 
Uautama. It is vouched for by tbe standard commentary of Harndntta, 
by.the same writer’s commentary on Apastauaba by Naudapnmlitas 
Faijayanti and other Commentaries. The reading “stri va, or the wife.” 
whioli would give her a nearer Jlaim to the inheritance than the other 
reading, is found in several copies of tho text and in the Mitakshara, 
Firamitrodaya, Dityabhaga and other Digests. An analogous text i- - 
r lJ* r> tcd from the Dharmasutra of Pnithinasi or Canhhalikhita, to tho 
effect that the brothers, parents, or oldest wife shall inherit. 

{For the Sanskrit , see Appendix.') 
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of her late husband ; the position of the mother as shown 
in a former Lecture was superior in dignity to the position 
of any other female family member, and the daughter had 
accpiired a claim to the inheritance even in the time of the 
Dharmasutras in those parts of India where the custom of 
making her a Putrika was in vogue. As regards the widow, 
one way to provide for her in early times was by marrying her 
to one of the brothers or other relatives of her husband, who 
took the inheritance, or to a stranger; but this practice was 
opposed to the Puritan spirit of the Brahmanical writers. 
The Niyoga has been explained as another mode of pro¬ 
viding for the widow. When the remarriage of widows 
and the Niyoga were abolished, the widow’s right to 
inherit seems to have developed by the successive stages 
indicated in the commentary on Gautama. At hist the 
heirs were afc liberty either to maintain her or to set a 
certain portion of the property apart for her mainte¬ 
nance. Then they had to leave a part of the estate at her 
disposal in every case. The last step would be to give her 
the entire property. This important light, however, 
according to most Smriti-writers, does not accrue except 
under certain restrictions, such as that the late husband 
must have been divided in estate from his coparceners, 
that the widow must remain chaste and obedient to her 
guardians, that she must offer the customary Craddhas, and 
must not waste the property, etc. 

2. A second point of difference concerns the relative 
position of the brothers and parents in the order of heirs. 
Considering the equal nearness of these two kinds of rela¬ 
tionship, it is natural enough that the Smriti-writers 
should have been at variance as to the way in which the 
priority between parents and brothers should he settled. 
This question, however, does not seem to have arisen till 
the time of the metrical Smritis ; or it was too special by its 
nature to enter into the general plan of a Dharmasutra, as 
those subjects only are treated in these early works which 
have some immediate connection with Dharrna, or religion. 

3. The claims of half-blood to the succession are recog¬ 
nized in some of those Smritis only which hear evident 
marks of recent composition, such as the Sap graba and the 
Vriddha Mann*Smriti. 1 


1 The difficult text of Yajnavalkya (II. 139), on reunion, which has 
called forth a host of different interpretations (see CJoldstiicker, 7-8 ; 
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4. Those distant kinsmen, who are referred to as heirs Lecture 
in the early Smritis, are designed by general terms only, IX - 
such as Sapiudas, Sakulyas, Sagotras and the like. One o^nates. 
thing seems clear, viz., that one and all of these names, 
however vague they may be, relate to agnates alone. To 
prevent the property from being diverted from the family 

is one of the principal objects of all early systems of in¬ 
heritance. It is only in some of the metrical Smritis and 
in the Vishnu-smriti, that a class of relatives called Bandlius 
or Bandhavas is introduced, and this term, according to its 
common acceptation, includes both agnates and cognates, 
but chiefly the latter. In the text of Vishnu, indeed, 

Bandhu, in the opinion of the Commentators, is used 
synonymously with Sapinda. But in another Smriti-text, 
which is variously attributed to Vriddlia-Catatapa and to 
Baudhayana, but not found in the Dharmasutra of the 
latter, the term Bandhava is explained to apply to nine 
cognates specially named. 

5. Finally, the Smriti-writers have enounced different Reunion, 
opinions in regard to the influence of the divided or un¬ 
divided status of a deceased proprietor on the devolution 

of liis estate. The Dharmasutras do not seem to recognize 
any such influence, except so far that Gautama and Vishnu 
Teler to the status of a Samsrishtin, usually translated by 
one reunited (with his brothers or other) coparceners. The 
property of such persons, according to them, shall descend 
exclusively to his coparceners, in case he has left no issue. 

The same rule recurs in many of the metrical Smritis. 

The term Samsrishtin is derived from the past participle 
Samsrishta, “ what is united or joint,” and may therefore 
denote any one who possesses united or joint property. 

It was originally applicable, no doubt, to all persons how¬ 
ever distantly related, who had agreed to live united in 
interests, and their union was naturally the more close 
because it rested on a special agreement to the purpose. 
Brihaspati, however, restricts the denomination of Sam- 


Vayue, § 502; Mayr’s Ind. Erbrechfc, 134, etc.), .is usually referred to 
succession of stepbrothers. Apararka, however, reads (Jfov the Sans- 
irit > see Appendix ) and explains *• a half-brother, even if united, shall 
fc°t take the property of a half-brother ; a full brother shall take it, 
though not reunited, but a half-brother never.” The correctness of -* 
this reading and interpretation is con tinned by Oulapani and Viichas- 
pabi-migra. 
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srishtin to certain near relatives, who, after previous Repar¬ 
ation, have again become united in interests. Apart from 
,the case of the Samsrishtin, which, in modern times at least, 
is rare, the Smritis do not refer to the status of the de¬ 
ceased proprietor except so far that Brihaspati and Katya- 
yana do not make the sonless widow’s right to the suc¬ 
cession to attach, except where her late husband had been 
divided in interests from Ins coparceners. These two 
writers, however, are by no means consistent in their state¬ 
ments about this subject. Thus the widow of a Samsrish¬ 
tin, whose position and rights were closely analogous to 
those of an undivided coparcener, is expressly called to 
the succession by Brihaspati. 

Passing over some minor items of difference between the 
divers lists of heirs as given in the Smritis, I turn to the 
Modern Law of Succession to Obstructed Property, which 
has been built up in the main on two almost identical texts of 
Yajnavalkya (Ii. 135-136) and Vishnu (XVII. 4—13). The 
widow is the first heir under these two texts. Nevertheless, 
her right of inheritance continued to be contested in the time 
of the Commentators even. Thus we hear of one author who 
denied the widow’s right altogether where it was more 
than sufficient to defray the expense of maintaining her; 
of another, who would recognize as heir none but the 
willow of a separate male, in case she had been appointed 
to raise up issue to him; of a third, who argued that a widow 
must not follow her pleasure, but practise austerities, and 
that, therefore, the inheritance can never devolve on her 
where the parents and other relatives of the husband are 
living, etc. 1 Medhatithi, the eailiest Commentator of Manu, 
is also rpioted as an adversary oi the widow’s right. 2 In 
the authoritative Digests and Commentaries her right is 
universally acknowledged, but the authors of these works 
would hardly have found it necessary to enter into such an 
elaborate refutation of opposite views on the subject, if 
the point had been quite settled in their time. Besides, 
they all agree in placing the following restrictions on the 
widow’s right: 

1. She must have been a Dharmapatnl,— i.e .,wife married 
for the fulfilment of the sacred law. This rule tends to 
exclude low caste women, because they cannot be admitted 


1 Mitftksbarn II. 1.8—14,31—35; Viram., 142—154 ; Apararka (MS.) 
- Kull. on M. IX. 188. 
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to the performance of religious ceremonies, together with Lecture 
their husbands; those who have not been married as vir- 1X - 
gins; and all those women generally with whom no legiti- 
mkte union has been contracted. The remarriage of widows 
has been legalized by the British Legislation. 

2. Proved adultery operates as a bar to the widow’s Chastity, 
rights, as will be seen in the Lecture on Exclusion from 
Inheritance. 

3. The widow takes a restricted estate only. The Restric- 
nature of the restrictions on a widow’s dominion over her he" power 
estate will be discussed in connection with the subject of disposal, 
of Stridhana. 

4. Some other restrictions on the power of a widow 0‘| , ”t iona 
over property inherited from her husband, such as that she Ul0 " 8 ' 
has to perform the customary obsequies for him,—that she 

has to pay his debts,—that she must obey her guardians,— 
that she must maintain those persons who are a burthen 
on the estate, and so forth, are either common to the 
widow with other heirs, or fall under the head of moral 
rather than legal obligations. 

o. All these restrictions may be explained as a remnant Undivided 
of that feeling which had prompted the entire exclusion est!lteQ - 
of the widow from inheritance in the early period of the 
Hindu Law, and to the same cause may be traced that res¬ 
triction of the widow’s right to separated estates which is so 
characteristic ot the ftlitakshara Law. But why was this 
restrictive rule proposed by Vijnane^vara, and not by the 
Bengal writers as well ? Textual authority for his opinion 
V i jnaneqvara gives none, and the texts of Katyayana and 
Brill aspatl, which are quoted in support of Vijnane^vavalf 
doctrine in later works, do not seem to have been known 
to him. Tlie only reason assigned by Vijnane§vara him¬ 
self 1 for his opinion is this, that division has been discussed 
previously, and reunion will be treated afterwards. The 
unsatisfactory character of this reason is obvious. Nor 
do the other Commentators of Yajnavalkya, Culapani, and 
Apararka, assent to Vijnane^vara’s doctrine/though Apa¬ 
rarka follows him in his polemics against the opinions of 
1 d iare*}vara and others, and seems to restrict the widow's 
I'ight to the self-acquired property of her husband. But 
neither do Apararka and the Bengal writers agree with 


1 


Mat. If. 1.30. 
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Lecture the Mifakshara theory of reunion. Vijnane§vara looks 
—— upon the rules regarding the property of a Samsrishtin as 
forming a thorough-going exception to the general rules 
for the succession to one leaving no male issue. It n'as 
hut natural, therefore, that he considered the latter as 
relating to divided estates only, the case of an undivided 
coparcener being analogous to the case of a Samsrishtin. 
Another and equally important motive for restricting the 
widow s succession to the case of a divided person must 
have been furnished by Vijnane^vara’s peculiar views 
regarding the heirs to a woman’s property. He makes all 
her property go after her death in that peculiar line of 
descent which was originally devised for the separate pro¬ 
perty of a woman only. 1 Under these circumstances it 
would clearly have been a dangerous proceeding to extend 
the widow’s right of succession alike to divided, undivided 
and reunited property. 

Other The restriction of the widow’s succession to the case of 
a divided coparcener represents an innovation on the 
ancient law as stated in all the Smritis excepting two 
isolated texts attributed to Brihaspatl and Katyayana. On 
the other hand, after having once established a radical 
difference as to succession between divided and undivided 
estates in the case of a widow, VijnancQvara could not but 
extend this distinction to the other heirs mentioned after 
her by Yajnavalkya. Thus it has happened that, in the 
present day, those provinces which are govern 'd l*y Mitak- 
shara Law, recognize neither the widow, nor the heirs com¬ 
ing after her,as heirs to an undivided estate. Which other 
relatives the authorities prevalent in those provinces do 
recognize as heirs to such an estate, may be gathered from 
their rules on succession to a reunited coparcener, and on 
the right of representation. As reunited, so may un¬ 
divided persons succeed to one another; for reunion, 
according to the Mayukha and Vlramitrcdaya, may take 
place between all those persons who had been originally 
united; and between all reunited coparceners there exists 
a mutual right of succession which, under Mitikshara Law, 
attaches directly on failure of male issue down to the 
grandson or great-grandson. From the Law of Representa¬ 
tion follows the rule that the coparceners inherit per 


1 See Lecture XI. 
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stirpes. Divided property is taken by the widow and the Lecture 
rest, both under Mitakshara and Bengal Law, and Succession IX - 
in Bengal is influenced so far by the deceased proprietor’s 
status, that divided brothers, etc., are postponed to undivided 
brothers, etc. 1 will now proceed to notice each of these 
heirs singly. Subject to their radical difference of opinion 
as to the applicability of their rules to undivided and 
reunited estates, there exists a general concurrence between 
the writers of all schools on most minor questions. 

In addition to what has been said before about the Several 
widow’s right it may be observed that, where there are " lJo,vs ' 
several widows, they take in equal shares. This is the 
doctrine of the Mitakshara, which lias been repeated in 
the Mayukha, Yiramitrodaya, Smriticliandrika, Sarasvati- 
vikisa, 1 Vivadatandava, Vaijayanti and other Digests. 

The Vi ramitrodnya adds, that where there are wives be¬ 
longing to several castes, those of equal caste take first, and 
those of a different caste afterwards. The Madanaparijata 
states, that wives belonging to the four castes shall take 
four, three, two shares and one share respectively. 2 These 
rules 3 have now become obsolete, as intermarriage between 
different castes has been prohibited. The Saiusvativilasa 
lays down that, in cases ot competition between a wife who 
has a daughter and a wife who has no daughter, the 
immovable property belongs to the former alone, whereas 
the movable property ts to bo shared equally by both. 

But where there is no other wife, the wife who has no 
daughter shall take the entire property. This rule professes 
to be based on the Sniritichandrika, but in reality the case 
in hand is not distinctly referred to in that work; 1 * and if 
Rudradova’s opinion is to be adopted, it must be adopted 
on his own authority. 

On failure of the widow, says Nandapandifca, the property Daughter- 
of a sunless man is taken by bis daughter-in-law, and not m " luw * 
by his daughter. 8 He takes great pains to substantiate 


' Ma y- IV. 8, 3 : Viram. 132; Smritieh. XI. 1, 67; Snrasvoti. § 513 . 
The corresponding passage of the Mitakshara, has been omitted in Oolo* 
brooke’s translation. 

* (For the Sanskrit, sec Appendix.') 

3 See also Dayabh. XI. 1, 57. 

4 See Bmpitichaudrika, ibid, and XI. 1, 25. 

t 6 * (Fir the Sanskrit, see Appmdi.v) ; (Moss on Vishnu XVII. 6. In his 

Gloss on X\ II. n also Nandapanditii says: “On failure of ike lo irs, 

beginning with the sun and ending'with tiie daughter-in-law. thodaugk- 

tera shall take the wealth.” 
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Lecture this theory by a reference to the saying of Brihaspati, that 
the wife is half of her husband’s body, and by other argu- 
ments. Balambhatta also mentions the daughter-in-law as 
an heir, placing her after the paternal grandmother. Never¬ 
theless, the claim of the daughter - in - law has not been 
admitted by any of the standard authors. 

Daughter. Accordingly, the next heir after the widow is the 
daughter. Her interest in the estate is in general subject 
to the same restrictions as the widow’s. In a division 
between several daughters, it is necessary to distinguish 
between married and maiden daughters, poor and wealthy 
daughters, and daughters who have or who do not have 
male issue. There is no part of India where all these 
distinctions obtain together, and there is little foundation 
for any of them in the Smritis. 1. All schools agree in 
preferring maiden daughters to married ones. This is the 
only distinction with regard to the daughter’s right which 
is noticed in the Vivadachintamani. 2. The Mitakshara 
Law is very clearly stated in the following passage of the 
Yiramitrodaya (p. 181): “Amongst the daughters also, 
first let the unmarried daughters take the paternal property; 
in their default, the married daughters; amongst these also, 
first the unprovided (poor) ones, and on failure of them 
the provided (wealthy) ones; all in the same predicament, 
however, take the property, dividing it equally.” The same 
• law is laid down with more or less precision in all the 
other Digests based on the Mitakshara, both the translated 
and th e °u ntr an slated ones. 3. The Dayabliaga, after the 
unmarried daughter, calls /ill those married daughters to 
the succession who actually have, or are likely to have, 
male issue. Barren daughters and those who have only 
brought forth female children do not inherit at all. Widows 
destitute of male issue are also disqualified from inheriting 
under Bengal Law, but this disability has now been removed. 
It is worthy of remark that Nandapandita, though writing 
in Benares, rejects expressly the doctrines of the Mitak¬ 
shara on this subject, and endorses the theories of the 
Bengal School,adding to them,however, the sensible rule that 
the maiden daughter shall not receive her deceased father’s 
property at once, but that it shall be employed in order to 
defray her maintenance and the wedding expenses out of 
it, the remainder being delivered to her after her marriage. 1 


1 (For the Sanskrit, see Appendix.) 
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4. The Smritichandrika agrees with the Bengal School so Lecture 
far that it pronounces the entire exclusion of those daugh- 
ters who, “ owing to barrenness or some other cause,” are 
destitute of mule issue. 1 This rule has been actually en¬ 
forced in several South Indian cases. It should be observed, 
however, that it is not countenanced by any of the other 
authorities of Southern India. 5. Where there are several 
daughters of the same class, they take equal shares. 

Those authors who prefer daughters having or likely to Growth of 
have male issue to those deficient in this quality, assign as 1 ieM?rul( ' s * 
the reason of this preference the spiritual benefits conferred 
on the grandfather by the birth of a grandson. The ulti¬ 
mate reason for the universally prevailing theory that 
unmarried sisters have a prior claim to married ones must 
be sought in the great care displayed by the Indian Legis¬ 
lation "in providing for the marriage expenses of young 
damsels, the performance of the marriage ceremony before 
she had attained the age of puberty being viewed in the 
light of an imperative duty. The further doctrine of the 
Mitakshara, that poor married daughters shall take before 
rich married ones, may be attributed to practical motives 
of a similar kind. At the same time, it is evidently con¬ 
nected with the peculiar theory of the Mitakshara regard¬ 
ing the meaning of the term Strldhana, which will be 
discussed further on. There is no reason, the Mitakshara 
argues, why Gautama’s text on the devolution of Strldhana 
(XXVIII. 24) should not be applicable to the paternal, as 
well as to the maternal, estate. This reasoning does not 
hold good, unless the term Strldhana is interpreted accord¬ 
ing to its etymological meaning as denoting “ the property 
of a woman ” in general. It is certainly not accidental, 
that the Bengal writers, who refer the term Strldhana to 
the separate property of a woman only, do not quote the 
text of Gautama in connection with succession to a male. 

The daughter’s son is not mentioned as an heir by Yajna- Daughter’s 
valkya and Vishnu, nor by Apararka and Ciilapani in son - 
their Commentaries on Yajnavalkya. Baloka, as cited 
in the Dayabhaga (XI. 2, 274) would tack him on at the 
end of the whole series of heirs given by Yajnavalkya, 
and the Vivadachintauiani makes his right inferior to that 
of the parents. On the other hand, we learn irom the 


See also Suiritiehaudrika XI. 2, IS. 
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Dayabhaga (ibicl. 23, 29) that Govindaraja, the old 
Commentator of Manu, was for inserting the daughter s 
son even before married daughters in the order of heirs, 
and that his right to succeed on failure of daughters was 
also expressly acknowledged by Yi^varupa, the predecessor 
of Vijnanetjvara, by Bhojadeva (XI. century), the predecessoi 
of Govindaraja, and by Jitendriya. His position as next 
heir after the daughter is now recognized all over India, 
the Mithila School not excepted. 1 The custom of addressing 
Graddhas to the maternal grandfather is very old, and 
considering the particular importance which is attributed 
to CraddlTas by the Bengal writers on inheritance, the 
rkdit of the daughter’s son might be deduced from his duty 
t<foffer Graddhas. But this explanation would not hold 
o-ood outside of Bengal, and it is far more likely, therefore, 
that the right of the daughter’s son has to be traced to the 
custom of appointing a brotherless daughter to become a 
Putrika. Vijnanegvara has taken great pains to establish 
the ri-dit of the daughter’s son, as he does not refrain from 
proposing such an artificial interpretation as this that he is 
referred to by the particle cha, “ and,” which, in the text of 
Yajnavalkya, follows immediately after the word duhitarag, 
“ the daughters.” In the Madanaparijata, the same force 
is attributed to the particle eva in the text of Yajnavalkya. 2 

The same expletive particle has been held out as justify¬ 
ing the introduction of the daughter’s grandson aft er her son. 
Lakshmidhara, as quoted in the Sarasvativilasa (§§ 032,633, 

_050), teaches that property devolving on a daughter 

who has a son assumes the nature of unobstructed property, 
and is passed on by the daughter’s son to his own son, in 
case he was alive at the time of the devolution of the 
estate. 3 But as it is not quite clear whether the author of 
the Sarasvativilasa meant to make this theory his own, 4 
it does not possess more than a historical interest, and the 
same mav be said ol the attempt of Balanibhatta to mtio— 
duee the daughter’s daughter after the daughter’s son. 5 


1 Mayne. § 477. 

2 (For the Sanskrit, sec Ajjpendrx.') 

3 This seems to be the import of the difficult § 64G. 

4 See 5G2. T>65. 

5 Balambhatta s favourable disposition towards female rights has been 

combined with the supposed female authorship of the commentary attri¬ 
buted to lialambbatt a. See Rajkumar Saryadhikari’s Lectures, pp. 482- 
I The same explanation, however, does not hold good in the case 

of Nundupanditu. 
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The rule that, on failure of the daughter’s son, the inherit- Lecture 
ance passes to the parents has been adopted, though not 
without a contest., 1 by all the leading authorities; but there Parents, 
is a direct conflict of authority as to whether the mother 
or the father is to take first. This diversity of opinion has 
been called forth by the ambiguity of the term * the 
parents ’ in the text of Yajnavalkya. Considering that the 
closely analogous text of Vishnu mentions the father first, 
and the mother afterwards, and that the older Smritis take 
a very unfavourable attitude towards women’s right of 
inheritance, it is not doubtful, from a philological point of 
view, that those Commentators are right who make Yajna¬ 
valkya say the same as Vishnu. The opinion of Vishnu is 
followed by Jimutavahana, Crikrislma, Culapani and other 
writers of the Bengal School, ^by Balarablmtta (Lakshmi- 
devi), Apararka, Nilalcantha, Nandapandita, Devannabhatta, 
and by several other eminent authorities, whose opinions 
are cited in the Vlramitrodaya and other works.' 2 Vijna- 
nefjvara, however, places the mother before the father, 
chiefly because the Sanskrit compound Mdtdpitarau, the 
parents, means literally mother and father; and this doc¬ 
trine has been adopted by Vi<jve<jvara in his Commentary 
on the Mitakshara and in the Madanaparijata ; by Na ray ana, 
in his Commentary on Maim; by Rudradeva, in the Saras- 
vativilasa; by Vachaspati, in the Vivadachintamani ; by 
Chandec’vara, in the Ratnakara ; and by M'njarumi^ra 
(Lakshmidevi), in the Vivadachandra. 3 The three last 
named authors, who belong to the Mithila School, found their 
opinion on a different reading in the text of ^ ishnu, by 
which the mother is placed before the father in the order 
of heirs. Kamalakara also follows the Mitakshara, and 
says that the rule of Vishnu relates to a father who is un¬ 
equal in caste to his son. 4 In the Vlramitrodaya the pri- 


1 See Lakshmidhara’s elaborate refutation of the theory^ that the 

parents inherit, before the daughter’s sou. Saraavativ. §§ 657 7011. 

2 Dayabh. XL 3; Dayakr. I. 6; DIpakalika (MS.) ; Bilambhattatika 

(MS.); Apararka (MS.) ; May. IV. 8, 14, 15 ; Vaijayanti (MS.); Smyiti- 
chandri. XI. 3, 1,9; Vlr., p. 188, etc. , 

3 Mit. II. 8; Subodhiui and Madanaparijata (MSS,); IS nra van a s 

gloss on M. IX, 217. (2ftr the Sanskrit, see Appendix .) “(The mother being 
dead and the father who take 3 after her having died afterwards ; 
Saraavativ. §§ 670 — 572 ; Vivadach. 293—209 (Tagore) ; h)ig. • 
ccccxxiv; Vivadachandra (MS.) . . « 

1 Kamalakara, in the Vivadatandava, after stating first the opinion or 
Vijnane 9 vara,and then the contrary doctrine of “Apararka, Jimutavahana, 
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ority of the father’s or mother’s claim is made to depend on 
their superiority in virtue. Madhava and Varadaraja do 
not decide the point. The opinion that botli parents shall 
take together, dividing the property equally, is universally 
reprobated. 1 

It would be useless to argue this question on general 
grounds. This is done by the Indian Lawyers, who, besides 
referring to the philological argument quoted above, allude 
to the Superior dignity of the father and to the superior 
efficacy of his Craddha to those offered by the mother on 
the one hand/and to the pre-eminence of the mother to 
the father and to her nearer propinquity to the son on the 
other hand, and quote divers texts in support of both pro¬ 
positions. That the Smriti-texts, with the exception of 
one text of Brihaspati, make in favour of the nearer claim 
of the father, is undeniable. It may also be said that the 
<>reat pains taken by Vijnane<jvara and the elaborate and 
artificial character of the arguments adduced by him in 
oi’der to prove the correctness of his doctrine, tend to show 
that it was an innovation in his own time. This innovation, 
however, may have been founded on actual usage, and 
there is no sufficient reason for swerving from the letter of 
the law in all those provinces where the Mitakshara is the 
paramount authority; and besides, in Mithila, where all 
authorities agree in preferring the mother to the father. 
Moreover, by following the Viramitrodaya, rather than the 
Mitakshara, in Benares, the Courts would impose on them¬ 
selves the arduous task of examining and weighing against 
one another the religious merits of the father and mother; 
by following the Smritichandrika in. South India, they 
•would offend against the doctrine of both the Mitakshara 
and the Sarasvatxvilasa ; and by following the Mayiikha in 
Western India, they would have against themselves not 
only the Mitakshara, but the Viramitrodaya, Vivadatau- 
dava and Subodhini, which works, though inferior to the 
Mayukha, art; still considered as subsidiary authorities in 
that part of India._ _ 

and the Madanaratna,” goes on to say <for the Sanskrit, xic Appendix)-.— 
,. "truth tho prior claim of the mother is established, therefore that 

order of precedence which is stated in the texts of Vishnu and the rest, 
relates to a father of unequal caste.” This shows that Colobrooke has erred 
. ' YiVrriiig Kuinalaknra among the advocates of the father's prior claim. 

' This doctrine, which is most usually attributed to Crikhara. is also put 
forth by Kulluka in his gloss on M. IX. 217, Ho is refuted by ltagluiva- 
nandu. ‘Xundauaebariya is silent. 
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The stepmother is incapable of inheriting under Bengal Lecture 
Law, ami the way in which Vijnauegvara speaks of the EL 
mothers .right of inheritance and to a share on partition, St ~ 
shows distinctly that he did not mean to grant any such mother, 
right to the stepmother, though many Digests of the Mitak- 
shara School take a different view of the stepmother’s right 
on partition. Balambhatta is the only writer who mentions 
her as an heir. Under Bombay Law she may be brought 
in among the heirs as a female Sapinda. 1 

On failure of the parents, the inheritance descends to the Brothers, 
brothers under the leading texts of Yajnavalkya and Vishnu. 

It- has been seen, however, that the relative position of the 
parents and brothers as heirs was not settled in the epoch of 
the Smritis, and the same uncertainty has continued to pre¬ 
vail in the time ot the Commentators. Some authors propose 
to reconcile the conflicting Smriti-texts on this subject by 
the rule that the parents shall take ancestral property, 
whereas self-acquired property shall belong to the brothers. 2 
I he Smritichandrika (XI. 4, 14), Vaijayanti and Apararka, 

. oil owing a text of Brihaspati, state, that the brother may 
inherit before the mother in case she permits it, but not 
otherwise. The Viramitrodava (193) makes the prior 
claim ot the parents or brothers to depend on their 
individual merit. On the other hand, the text of Manu 
(IA. 21/) on the paternal grandmother’s right to inherit 
after the death of the mother, has caused some writers to 
place the paternal grandmother before the brothers in the Grand- 
^ mother. 


* West & Bidder. 

This opinion is delivered in the Ratnakara. as quoted in the Viviida- 
cmntamani, p. 155 (Sanskt. text) and in Culapanrs gloss on Yajn. IT. 135 
'idapani. relying on a text of Devala, says (for the Sanskrit, nee Aih 
pendix) : “ The right of the parents to inherit even when brothers are 

ni existence concerns property acquired by the father, grandfather and 
other (ancestors). What has been acquired without detriment to the 
paternal estate belongs to the brothers alone, though parents are living/’ 
ms remark appears to have been taken from the corresponding part 
U Apararka s Commentary, though Apararka’s remarks iu the first 
nstiuice relate to the property of an adulterous widow only. Such 
Property. according to Apararka, shall go to the parents or brothers. 

‘ thif Sanskrit, see Appendix*) 

th^i 6 C l ecision is as follows; 44 If the property has been acquired by 
t • e mothers without msing the paternal wealth, through common exer- 
t> brothers alone shall be heirs, though the parents be living, 

the . 1 * ^ ° P r pP er ^J has been acquired by the father, grandfather, and ^ 
II ' 1 < e *y» right of inheritance does not belong to the brothers, but to 
nm i l Kli also the Kalpatnru, as quoted in the Vivudach.. ibid., 
aU(l m the Viram., 192. 1 ' 
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Lecture order of heirs. . This course has been adopted by Dcvanna- 
_ ‘ bhatta writing in the South, and by Nandapandita writing 
in the North, of ^ India, and before them by Dbilre^vara 
(11th century ). 1 1 lie V Irami trodaya lias recourse to tlie same 
method as in the two previous cases. It regulates the 
piecedence between the grandmother and the brothers 
according to their relative merit. The leading authorities 
in every part of India, however, have conformed entirely to 
the doctrine of Yajnavalkya and Vishnu. The persistency 
of this doctrine is shown by the fact that it has also been 
adopted by Haiadattain his Commentaries on Gautama and 
Apastamba and by the Commentators of Manu, thoiudi the 
literal meaning of Mann’s text (IX. 217 ) implies that the 
grandmother shall take immediately after the mother. 

Half-blood. ^ liethei stepbi others have any claim to the inheritance 
according to the leading Smriti-text, depends entirely on 
the question as to which is the best of the several reading 
of Yajnavalkya s text on reunion (II. 139). If Apararka 1 
and CCilapaiii s reading and Apararka’s interpretation of 
it is to be followed, half-brothers can never succeed to one 
another; and Apararka says accordingly (in his gloss on 
11.138) that uterine brothers alone (take the inheritance) 
on failure of the parents, on account of their propinquity 
and not the stepbrothers . 2 Nilakantha does not give the 
stepbrother a place here, but he makes him inherit after 
the grandmother, and together with the grandfather 3 
The Vivadachmtainani does not insert the stepbrother 
after the brother m the series of heirs, though it considers 
lam to be mentioned as an heir in a text of Devala (p 154 
Sanskr. text) and acknowledges his right, where he was re- 

united with Ins deceased stepbrothers (pp. 157 _ i(]0) All 

the leading authorities however, from Vijnanecvara and his 
predecessor \ 19 varupa downwards, make the half-brothers 
succeed on failure of uterine brothers, on the ground of 
propinquity and because the general term Bhratar in the 
text of Yajnavalkya must be used to denote both uterine 
and stepbrotheiv utenne brothers being designed by the 
word Sodara. The authors quote besides some express 
Smriti-texts in favour of the succession of the half-blood. 


1 Smritich. XT. 4 ; Vaijayanti XVII. 

opinions of Vijnanegrara (Mifc. II. 2) 

3 (For the Sanskrit, see Appendix's 
3 May. IV. 8. 16. 20. 

* Mit. II. 4, 5 ; Day abb, XI. 6, 1ft. 


7. In both works the contrary 
is expressly refuted. 
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On failure of brothers of the half-blood, the inheritance Lecture 

descends to the sons of brothers of the whole blood ; and on _ 

failure of the latter, to the sons of brothers of the half- 
blood. In cases of competition between brothers and Nephews, 
nephews, the latter are in general excluded by the lule, 
that the Sapindas take according to the degree of their 
nearness, but they succeed to the interest of their lather in 
the property of a predeceased brother ot his, which had not 
yet been divided at the time of their fathers death. 1 ie 
reason of this rule lies in this, that, as stated in t e 
Madanaparijata, their own father has died alter the claim 
to his deceased brother’s property had already vested 

in him . 1 . c . . , 

Some authors insert after the brother the sister, and n \e Ces . 
after the nephew the niece ; but this view is refuted in the 
Mayukha, Vivadatandava and other works. The \ aijayanti 
rests it on the following grounds: 1. A grammatical 
rule of Panini on the meaning of the word Bhrdtar. 

2. The equal propinquity of brothers and sisters. 3. Manu S 
text (IX. 212) on the sister’s right to succeed along with 
brothers to the property of a reunited coparcener, the 
sons of sisters shall take after brothers sons. Balani- 
bliatta (LakslimldevI) agrees with Nandapaudita, and 
though the view that sisters and nieces shall take after 
brothers and nephews has never gained general ascendency, 
it is important from a historical point of view as evidenc¬ 
ing the growing friendly disposition of the later Jurists 
towards female succession. 

The same remark applies to the rule which extends the 
succession of the half-blood to those brothers who have the mot i, yr< 
same mother in common. This rule is not given any- 


1 (For the Sanskrit, see Appendix.) The view that the Mnyf.kha ap¬ 
pears to allow tho sous of a brothfer who is dead to share alou;> wit 
surviving brothers (Mayne. § 484) has beer cvdlel forth by llomv.Mc a 
entirely enmneous translation of May. J v \ 8. 1< • A 
translation of the Sanskrit text, which is the same in the Embay litho¬ 
graphed edition 41a and in N. V. Mandliky edition, p ■ • as heett given 
by the hitter. What Nilakantha means to$ay is this, that nphews. 1 

their claim has been barred at the fcim$ of their uncle sdeath >3 
own father being then alive, succeei to their father, share or t 
property of their deceased uncle and divide it with thar other uuc 1 ^ 
under the Law of Representation, v L case their father Jfps be tore u 
division of his brother's property has been effected, liiis is } 0 

opinion of VijuaneQvara and the otb 3r writers. 

itT? 
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where except in Nandapaudita’s Vaijayant!, 1 and the order 
of precedence among brothers and sisters of the whole 
blood and of half-blood is established as follows by that 
writer :—1, brothers of the whole blood; 2, sisters of the 
whole blood ; 3, sons of the same father; 4, sons of the 
same mother. 

Grand-nephews come in directly after nephews under 
Bengal Law. and according to Apararka, Varadaraja and 
Nanclapandita. But the Mitakshara, Madhaviya, etc., 
assign to them a lower place in the order of heirs, as will 
be seen directly. 

The nephew is the last of those heirs who are enumerat¬ 
ed singly by Yajnavalkya and Vishnu. On failure of 
them attaches the succession of remote and very remote 
relatives, who are designed by these two writers, as in the 
other Smritis, by those vague and general terms denoting 
relationship in general which have been briefly referred to 
before. The vagueness of the ancient rules on this head 
left a very wide scope for the interpretatory skill of the 
Commentators, and their divergence both in questions of 
principle and of detail is very considerable. The princi¬ 
pal difference between the Bengal School and the other 
schools as to the succession of males consists in the 


1 After having established the general right of sisters to inherit, 
Nandapandita goes on to say : (for the Sanshrit, see Appro die) : — 

Then those brothers who are sons of the same mother and father 
shall inherit in the first instance, because possessing more particles of 
tludr father’s body (than their sisters) they are the next of kin. On 
failure of them, those sisters who are daughters of the same mother and 
father shall inherit, because they are more nearly related (to the deceased 
owner) than brothers born of a different mother, and because the sons 
of a different mother are distant through their mother, and the sons of a 
different father through their father. But on failure of sisters they 
(the half-brothers) shall also inherit under the text : Where there are both 
uterine brothers and stepbrothers, the uterine brothers shall take alone in 
"cite of the existence of a stepbrother. And then the sons of the same 
faier shall take first, and the sons of the same mother afterwards, 
becam the seed is superior, (to the womb) and because the nearness 
determine.- the order (of licit')- Thus, supposing a nmn to have had 
two wives afl two sons by the me wife, one son by the other wife, the 
mother of t\\\ f',ons subsequently marries another husband, and bears 
another son to iim. so that she l«s three sons. In that ease, if one of 
the two sons by her first husband should die. his property is taken by the 
son of the same®other and father n the first instance. On failure of 
him it is taker, by the son of t 'O same father, though he is born of 
a different- nuth er - because the sc^-d is superior (to tiro womb). On 
failiu - u f Ijm it 2 oes to the sou of the same mother and of a different 
•'itlfcri’U 
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method adopted by the Bengal writers of testing the Lecture 
claims of an heir by the principle of spiritual efficacy and IX - 
of introducing under this method a number of cognates 
between the agnates, instead of placing them after the 
agnates, as. the other schools do. Under the Mitakshara 
system, affinity is in reality the sole text of the priority 
of an heir, though the spiritual benefits conferred by him 
on his deceased relative are occasionally referred to as an 
additional reason for his right to succeed! Nor has the 
term Sapinda retained its original meaning in the language 
of Vijnane^vara. It does not denote “ a kinsman connected 
by funeral oblations,” but it means one who has particles of 
the body in common with his deceased relative, more parti¬ 
cularly a blood relation within six degrees. The same ex¬ 
planation is given by Vi^ve^vara in the Madanaparijata, by 
| andapandita in the VaijayantI, and by other writers who 
have followed the system of Vijtianecjvara; and it is easy to 
sec how decisively this theory must have operated in favour 
ef. the principle of affinity and against the principle of 
rm' 1 efficacy in determining the order of succession. 

Ilms Jimutavahana (Dayabh. XI. 1, 37—42) deduces both 
ivom the express text of Baudhayana and from the deriva¬ 
tion of the word Sapinda as denoting one connected by 
funeral oblations, the doctrine that Sapinda relationship in¬ 
cudes the agnates within three degrees only, as far as the 
Baw of Inheritance is concerned, though he admits that, for 
questions of impurity caused by a death and the like, the 
number of Sapindas amounts to seven. 1 Vijnanecvara no¬ 
where refers to a distinction of this kind, and the natural 
intei ence is, that the term Sapinda means agnates witliin 
p X degrees whenever he uses it. Nor does°he ever quote 
Baudhayana’s text on Sapindaship. 

Passing to the details of the Mitakshara system, I will Mitakshara 
jU'st advert to an important omission in Colebrooke’s trans- s J' slem - 
Ration, which, though noted by Dr. Bidder and other 
r>ansKritists, seems to have given rise to several miscon¬ 
ceptions. In Mit. II. 5, 5, the two Sanskrit words a Sapta- 


0n , etyinologioally correct explanation of the term ‘Sapinda,’ 
Reuf/i W , connected with the funeral oblations, occurs outside of 

jri.'". also,— e. / 7 „ in the Smritichandrika, Sanskarakanda Chapter on 
V where Sapinda is defined as follows :— 

balioN 7 *. ^"fSanxkrit, sec Appendix): Those who give Pimlaa (funeral 
ua ' t0 same person are Sapindas," 

14 
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Lecture mat have been left untranslated, and the second sentence 
IX - in that paragraph ought to run as follows:—“ In this 
. manner must be understood the Succession of Sagotra 
Sapindas as far as the seventh (person)” The Sagotra 
Sapindas are the first of the two principal classes^ into 
which the Mitakshara divides the Gotraja heirs of Yajna- 
valkya’s text ; the second class being the Samanodakas— 
i.e. the more remote Gotrajas, from the seventh to the 
thirteenth degrees inclusive. The whole group of Gotraja 
heirs is, however, headed by the paternal grandmother, 
who takes before the paternal grandfather under a text 
of Manu (IX. 219), and probably also because the mother 
under Mitakshara Law takes before the father. The pater¬ 
nal grandmother is followed by the paternal grandfather and 
his sons,— i.e., the paternal uncles, and by their son’s sons, 
in other words, the cousins of prcepositus ; then comes the 
paternal great-grandmother, great-grand father,together with 
their sons and grandsons, and so on, in each line up to the 
thirteenth degree, or as far as the relationship can he as¬ 
certained. Simple as these rules may seem, they are not 
sufficient in order to establish the order in which the 
agnates take under Mitakshara Law. It has been pointed 
out long ago by the Sastris that the enumeration of the 
agnates in the Mitakshara is not extensive, hut exemplifi¬ 
cative; and Messrs. West & Buhler have shown that, in 
the opinion of Vijnanecjvara, the designation of Gotraja 
Sapindas belongs to all agnates within six degrees, while 
those removed further than six degrees come within the 
definition of Samanodakas. The question as to the order 
of precedence between these numerous heirs has given 
rise to much diversity of opinion. Passing over the 
opinions of earlier writers, I will only notice the arrange¬ 
ments proposed by Messrs. West & Bidder, and quite 
recently by a native scholar, V. X. Mandlikd The dis¬ 
tinctive feature of the Kao Saheb’s system is its close ad¬ 
herence to the letter of the rules of Vijnanegvara and of 
his Commentator Vicvei^vara. At the head of the Gotraja 
Sapindas he places those eighteen heirs ending with the 
great-grandfather’s grandson, who are expressly named by 
Vi jnaneevara. Then come twelve other heirs, down to the 
grandson of the seventh male in ascent, who are mentioned 


' West & Butler's Dig., 124-125 : Maudlik, :’>7C—3SG. 






by Vicvegvara in the Subodhini. Lastly, the descendants Lecture 
from the fourth to the sixth degrees of pvcvpositus, the 
descendants from the third to the sixth degrees of his 
brothers, the descendants from the third to the sixth de¬ 
grees of his paternal uncles, an4 so on, are added on the 
strength of Vijnane^vara’s general definition of the. term 
Sapinclas. The great objection to this system lies in the 
low position assigned to the grand-nephew, to the sons of a 
cousin, and to all other relatives of the same degree, the 
grand-nephew coming in as the 34tli, the son of a cousin as 
the 42nd, heir, etc. The exclusion of the fourth generation 
in each line by Vijnane<jvara and V^veQvara is, probably, 
connected with their general theory about the right of 
representation, which, as stated in the last Lecture, is not 
extended beyond the third descendant by either of these 
authors. Now this narrow view has been entirely over¬ 
ruled in the present day by the teaching of the other 
authorities as far as the deceased owner’s own line is con¬ 
cerned. It seems but reasonable, therefore, that the same 
principle should be applied to the lines of the father, 
grandfather, and more remote ancestors. For the same 
reason I am unable to agree entirely with either of the two 
systems proposed by Messrs. West & Biihler, though under 
these two systems the position of the grand-nephew is very 
satisfactory. I would submit for consideration the following 
arrangement which is based on textual authority thus 
far, that it accords itself in its first part at least with the 
•system proposed by Apararka, 1 the colleague of Vijnane<;vara, 


1 A translation of this Section of Apararka’s Commentary has been 
given in ltajkumar Sarvadliikari’s Lectures, pp. 648-649. As. however, 
the MS. used by my learned predecessor appears to have been defi¬ 
cient in the second portion. I subjoin the text and a translation of 
it. (For the Sanskrit, see Appendix.) There the uterine brothor is a 
specially near S a pin da, because be presents water, .etc , to the same 
persons (as the deceased owner himself). His son is slightly removed, 
because he presents one ball to bis own father, who is the brother 
Of pvc&positvs, and does not receive a ball from tho latter. LIum mail s 
son is more distant than he is, because tho balls lie gives to his own 
father and grandfather are addressed to different persons. But this 
last man’s son is very remote, because he presents ad the three mils to 
different persons. Thus the brother, his son. and his son s sou are the tlir ee 
nearest Sapindas in the fathers line. The same rule applies to the grand¬ 
fathers and great grandfather's lines. On failure of them the three 
descendants, via., the son and the rest,— i,e., sous, grandsons, and gmifc 
grandsons of each of the three paternal ancestors beginning with The 
father are heirs (in succession), by reason of their Sapinda connection 
with preepositns. 





Lecture and by Yijnane«jvara’s Commentator, Nandapandita. 1 From 
fbe subjoined Table of Sagotra Sapindas under Mitaksliara 
Law, the wives of collaterals and descendants have been 
omitted, the question as to their position and rights having 
to be discussed afterwards in connection witb° the rights 
of distant female relations in general: 
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I trust that this system will not be objected to on tire Lecture 
ground of its being rather hard on the fifth, sixth, and IX - 
seventh descendants of the owner. It is quite an excep- 
tional thing for a man to have a great-great-grandson alive 
at the time of his death, not to mention more remote des¬ 
cendants. On the whole, the order of the precedence 
among the more remote Gotraja Sapindas must always 
remain an open question, but thus much seems clear that 
the narrower view of the Mitaksliara as to the great grand¬ 
son’s right having been broken through in the case of 
unobstructed inheritance, it would be inconsistent to 
adhereto it in the case of obstructed inheritance. 1 

After the Gotrajas, the Mitaksliara calls the Bandhus, or Bandims. 
cognates, to the succession. That the Bandhus correspond 
as exactly as possible to the cognates of the Roman Law 
follows from the definition of Vijnanefjvara, who says, that 
the term Bandhu is an equivalent for Bliinnagotra Sapindas, 

— i.e., blood-relations within six degrees, who belong to 
a different family. This definition occurs in an earlier 
Section of the Mitakshara (II. 5, 3). In treating of the 
succession of Bandhus (II. 6) Vijnanegvara, under the 
before quoted text of Baudhayana or Vriddha Catatapa, 
divides them into three species, viz., a man’s own 
Bandhus, his father’s Bandhus, and his mother’s Bandhus. 

Each species consists of three Bandhus, and these may be 
briefly described as being, in the first case, the first cousins 
°f preepositus; in the second case, his father’s; and in the 
third case, his mother’s first cousins, with the restriction 
that Sagotra cousins are excluded in all the three cases, as 
being included under the term Sagotra Sapindas. Each of 
these nine Bandhus takes on failure of the one preceding 
111 order. It is clear that this enumeration is not meant 
to be exhaustive, but exemplificative. Which other relatives 
have to be supplied in Yijnane^vara’s opinion, may be 
seen from his observations on the term Bandhu in the 
Section on Succession to a Partner in Business. Taking 
all his remarks on the meaning of Bandhu or Bhinna- 
&°tra Sapinda together, and comparing them with what 
he says about the meaning of Sapinda in the Section on 


1 - The above had been written long since, when Rajkumar Sarvadhi- 
^ari’g Tagoro Lectures, published 1882, camo into my hands, I rejoice 
0 °bserve the perfect agreement, up to the 3i)th heir, of the above 
arrangement with the one proposed by him. 
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Lectche Marriage;! the male Bandhus in Vijnanc^vara’s system may 
be supposed to include the following persons : 1 2 

1. In the deceased owner’s own line: the male issue 
within four degrees of the daughters of his descendants; 

2. In the father’s line: the male issue within four degrees 
of the daughters of his father’s decendants; 

3. In the mother’s line : all relations within four degrees. 

The extension of the Bandhus to four degrees only is in 

accordance with the rule that Sapindaship in the female 
line does not extend beyond four degrees. 

More than The later Digests outside of Bengal agree in the main 
nine Ban- with the teaching of the Mitakshara. One point is quite 
dhus ' clear, viz., that the opinion sometime held as to the restric¬ 
tion 'of the term Bandliu to the nine Bandhus specially 
mentioned is not countenanced by these works. Thus the 
Viramitrodaya (p. 200) says, that the maternal uncle must 
needs be included in the term Bandliu in the text ofYajna- 

valkya (II- 135). 3 The Vivadachjntamani (Calc, ed., 156), 
in enumerating the heirs, paraphrases Bandhu by matiiladih, 
“ the maternal uncle and the rest ” Elsewhere also the two 
synonymous terms, Bandhu and Bandhava, though denot¬ 
ing relationship in general, are not seldom explained in the 
same way. Thus Haradatta, in commenting on the phrase 
“ the mother, father and their Bandhus,” in a text of Gau¬ 
tama (VI. 3), says that their Bandhus means “ the maternal 
uncle, the paternal uncle, and the rest.” The Sarasvatlvilasa 
(S 647) interprets the term Bandhava by “the maternal uncle, 
and the rest, and the son of the father’s sister and the rest.” 4 
Madhava (p. 55, cf. Goldstucker, 27, note), in commenting 
on Yaj. II. 149, interprets Bandhava by “maternal uncles 
and the rest.” Varadaraja (t>. 47), in commenting on a text 
of Katyayana relating to Stridhana, gives precisely the 
same explanation of the term Bandhu. 


1 It is true that some works give different rules about the extent of 
Sapindaship, according as it relates to impurity, marriage, or inheritance. 
This view is taken, c. ff. in the Dayabhaga (XI. 1 . 38 — ( 2 ). But in those 
works which do not establish different sorts of Sapindaship for different 
purposes, the general rules on Sapiridaship must apply to all cases 
indiscriminately. The statements of the Viramitrodaya (pp. 150-107, 
S-200) on this subject are hardly consistent. 

‘i gee west & Biihler, 183—137. 

3 As for the wrong interpretation put on this passage in the case of 
Gridhari Loll Roy v. The Government of Bengal, see Prof. Golds!ticker's 
paper 0 n the Deficiencies, etc., p. 26, note. 

1 ’ In Mr. Foulkes’s translation read—“ The son of the father’s sister ” 
for “ the father's sister.” 
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V]jiiane 9 va ra’s definition of Bandhu, as being convertible Lecture 
vitJi Blnnnagotra Sapmda, is repeated in the' Viramitro- lx - 
<ln,ya (p. 199), Vivadatandava, 1 Sarasvativilasa ( 8 586') q ~7~ 
and other Digests of the Mitakshara School. The Smriti- SaKrika. 
cliandnka,, on the other hand, lays down the general rule 
(A 1 5, 15) that where, in any of the three groups of distant 
lenitives, viz., Sapindas, SamSnodakas and Bandhus, one 
0 , e textual (Vachanika) nearest kinsman should be 
wanting, his place shall be taken by another, who is sonie- 

1 ). n )^ ec i ua ^ him. la support of this rule he quotes a text 
of Gautama (XXVIII. 21). 

As for the order in which the Bandhus take, it has Order of 
oen proposed by Messrs. West & Biihler to place the nine precede,lce 
Baqdhus specially named at the head of the Bandhus ; Shu? 
m. H . ,l (!l ^hem ^he others in the order of propinquity, 
ihis arrangement is based on the principle proclaimed 
in the Mayukha that incidental heirs are placed at the 
ona._ 1 he same principle is virtually enounced by 
VijnaneQvara himself (Hit. II. 5. 2). It may be ques¬ 
tioned however, whether the uncle should not come 
n as the very first of the Bandhus. In one passage of 
the Mitakshara* * when engaged in explaining the term 
Jjaiulhu, Vijnane 9 vara refers back to the above definition, 
and gives to understand that this definition includes pri¬ 
marily the maternal uncle ; and in another passage he says 
Mimlarly, that the maternal uncle is the first of the Bahdhus. 8 
10 author ol the Virauutrodaya seems to be of the same 


1 (For the Sanskrit, see Appendix.) Though the 0 • , 

tea, a SCSy aned Beparately ’ because ^ belonff to a diffTfeS 

bent. The MSS. of Aparaxka, quite on the contrary conL ? « S m ' 
5nent that these three Bandhus do not inherit alone ( /h r , * e s tate- 

• r '/. ace Aj)pcndi.c.) “ On failure of Gotrajas. a Bandhu (\ 

’ the sons of the father’s sister, of the mother’s' sister of 
laatomal uncle and other (coghates).” ’ of tho 

' J 'he first passage occurs in the Commentary on Yajnavalkva III ■> i. 

»J Jhe word Matula (maternal uncle) is explained as follows: “ Th,’ 
refers by implication to one’s own Bandhus. to the mother s 
*; pdhus, and to the father’s Bandhus, as wellas being (also) connections 
Irnmgh a female They have been enumerated in the gloss on the text 
L> lJna T al ^ a *}• lrtr >). called the wife and the daughter.” The earlier- 
of +h g t 0t the Mitakshara here referred to is Vijnftue^vara's definition 
° f thQ ter “ (Mit. II. «). In commenting on II i IP, Vij^epvam 
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Lecture opinion, as he points out the absurdity of making the mater- 
IX ' nal uncle’s son an heir, and excluding the maternal uncle 
himself, who is more nearly related to the deceased than 
his son. The. passages quoted before from Haradatta, etc., 
likewise name the uncle as the first of the Bandhus. In 
the Treatises on Funeral Oblations.and in Sanskrit literature 
in general, there are several indications tending to show 
that the relation between a maternal uncle and his nephews 
was one of special intimacy in India, as amongst other 
archaic nations,— e. g., among the ancient Teutonic tribes. 
Whether this institution may have to be traced to the un¬ 
certainty of paternity in primeval times, or to the view 
that maternity being more visible, is therefore a nearer 
kind of relationship than paternity, or whatever other 
opinion may be entertained of its origin, it is spread over 
the whole world, and together with it the succession of the 
nephew to his maternal uncle’s property, which is simply 
the converse of the uncle’s right to succeed to his nephew. 
Taking for granted then that the maternal uncle was a 
specially favoured and influential relative in India, it is 
but natural to suppose that, in this country as elsewhere, his 
general position did not fail to influence his rights as an 
heir. Vice versd, the nephew may be supposed to have 
possessed a preferential right to succeed to his maternal 
uncle. An essentially new system of Bandhu relationship 
under Mitakshara Law has been recently proposed by 
Rajkumar Sarvadhilc.avi } He takes the three Bandhus 
each as indicative ot the three principal classes of Bandhus, 
and not as embracing the nine Bandhus specially named 
only. This theory has the advantage of giving a clue to the 
order of precedence among the Bandhus. However, though 
it is developed with rigorous logic from the data put forth 
by its author, there is no sufficient foundation for these 
data in the Mitakshara to command its ready acceptance. 

Bengal The distinctive feature of the Bengal system, which con¬ 
sists of the insertion of the Bandhus between the agnates by 
virtue of the principle of spiritual efficacy, has been refer¬ 
red to before. There exists much difficulty as to the way 


speaks of the relatives called Bandhus, as consisting of the Bandhus on the 
mother's side, such as the maternal uncle and the rest. This text occurs 
in the Section on Inheritance (TI. 12. 2). but it has not been correctly 
rendered by Colebrooke. See Goldetiicker, ibid , 27, note, and 30. 

1 Tagore Law Lectures, G67—735. 
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in which this principle has to be worked out in each case. Lecture 
It would not be easy, however, to say anything new on lx - 

this subject after the exhaustive discussion it has met with - 

in several decisions of the High Court of Bengal, and in 
the Lectures ot previous Tagore Professors. 

Another point of difference between the Mitakshara and Exclusion 
Dayabhaga concerns the position of females among the !„ t ^ nalea 
remote heirs. In this case, however, Devannabhatta, Mitra- 
lni^ra and other writers of the Mitakshara School side with Sclluo1 * 
the Dayabhaga. Those Indian writers who deny the right 
to inherit ot the distant female relatives found their opinion 
chiefly on two ancient texts, which declare the general 
incompetency of women to inherit. It has been pointed out 
that these texts have no bearing on the Law of Inheritance 
01 iginally; but this is a historico-critical question, which 
does not concern us here. The Dayabhaga takes these 
texts to show that females can never inherit except those 
mentioned in special Smriti-texts, viz., the widow, daughters, 
mother and the paternal grandmother, who, according to 
Jimutavahana, takes after the paternal grandfather. The 
same opinion, says the Dayabhaga, is conveyed in the text 
of Yajnavalkya (II. 135) on Succession, by the term Gotraja, 
a family member,” literally “ born in the family, ” which 
excludes female Sapindas, because the\ r are not born in the 
same family. 1 I must note here an important variation of 
reading^ in the text of Yajnavalkya just quoted. The 
Dayabhaga reads Gotvojci, and this use of the masculine 
singular form (“ a male family member”) precludes abso- 
utely the notion of any female Gotraja being called to the 
succession under this text. The same reading is given by 
all other Bengal writers, including Ivulluka, the celebrated 
Commentator of Manu, 2 and by the Mitliila writers, 3 
and it may be traced to the Commentary of Apararka! 4 
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Lectuke Looking at- this reading from a philological point of view, 
it must be .confessed that it is very acceptable, as it corres¬ 
ponds to the term immediately following, Bandhur, which 
is also a singular form i%sed in a collective sense. But 
whatever may be the intrinsic merit of this reading, it 
is not the reading recognized by Vijnanefjvara. The 
Mitakshara exhibits the plural form Gotmjd — i. e., “ family 
members,” and this reading has 'neon adopted in all the 
Bombay, Soutli-Indian and Benares Digests except Apa- 
rarka. 

And in the It is obvious that the adoption of this reading creates 
cimiuirikn Ihe possibility of female succession, which, under the other 
and Vim- reading, is absolutely precluded. But though the plural 
imtroihiyu. f orm Q 0 fcraja, “ family members,” may include female rela¬ 
tives, it does not necessarily do so. This point is insisted 
upon in the Smritichandrika (XI. 5), which states, that 
although there would be no objection from a grammatical 
point of view to considering the plural form Got raja as a. 
compound of two genders, including both male and female 
relatives of the Got raj a class, it would be necessary to show 
a special reason for such an assumption as this, the primd 
facie view of the matter being that it relates to male Gotra- 
jas only. Moreover, Devannabhatta goes on to say: The 
general incapacity of women to inherit is declared in the 
Oruti (Veda), and the term Gotraja, in the text of Yajna- 
valkya, must, therefore, be referred to males only, just as the 
term Pixtra (son) in another text, which is discussed by the 
Commentator of the Apastamba-sutra. Finally, Devanna¬ 
bhatta refutes the opinion of Vijnane^vara, that the 
paternal grandmother is to take as a Gotraja relation, her 
l ight attaching, in his opinion, directly on failure of the 
•mother (XL 4, 6—11). The position thus assigned to the 
paternal grandmother is the only point of difference 
between tlie Bengal and Smritichandrika doctrines. The 
L iramitrodaya (174-175 ; 100 — 200) likewise, while refuting 


Edition has the otlfev reading. Though Apariirka does not admit distant 
female relations to the succession, lio does net base this rule on the Cruti. 
On the contrary, ho says : — 

(For the St//tskrii, ixc Appendix.) 

The ex plan i lory text- Therefore women are feeble and incompetent 
to inherit -has to he applied conformably to circumstances in corrobora-> 
tion (of rules otherwise established). It must he referred, therefore to 
the ciisc where there arc sons. 


* 
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both the Dayabhaga and the Smritichandrika doctrine Lectj^e 
regarding the position of the grandmother, endorses the IX - 
theory that females cannot inherit except under special 
texts. It refutes the opinion of Vidyarauya (Madhava), that 
the Cruti relative to the exclusion of women admits 
of a J different construction, and refers to the wives of 
paternal uncles, etc., as instances of excluded females. 

Passing to those Digests, which show themselves favour- Females 
able to female succession, I will remark first that^ the 
opinion of Madhava has been coi'rectly stated b} r Mitra- 
mi(;ra. Madhava says, indeed, that the Vedic text, which 
is quoted in support of women’s incapacity to inherit, 
relates really to their incapacity to take a portion at the 
solemn Soma sacrifice, and this interpretation has been 
adopted by Madhava’s successor Yaradaraja (40). The 
Sarasvatxvilasa, though often referring to the same text in 
connection with succession, quotes with approval an inter¬ 
pretation of it (§ 33G), under which the incapacity to in¬ 
herit is restricted to the case of a division between a father 
and his sons. 1 Nor is the author of the Sarasvativilasa 
behindhand in applying this principle to obstructed 
inheritance. He refutes (§§ 583—585) the doctrine of the 
Smritichandrika, that the paternal grandmother takes 
immediately after the mother, and asserts that the opinion 
pronounced by Yijnanecjvara on this subject is the correct 
one. Madhava’s and Varadaraja’s statements regarding the 
succession of remote kindred are extremely brief, and con¬ 
tain no reference to the great-grandmother, etc. But from 
what has been said before about their general opinions 
regarding the right of women, it follows that this omission 
cannot be intentional, and that these writers, quite on the 
contrary, may be supposed to have favoured the claims of- 
the wives and daughters of collaterals even. In corrobora¬ 
tion of this view it may be pointed out that Yaradaraja, in 


1 In the Sarasvativilasa this interpretation is attributed to Vijniinoe- 
vara. Aaahaya, Medhatithi and others. It is actually found in the Com¬ 
mentary of Aparfirka (see the preceding* note). It may occur in the 
lost portion of JModhntithi’s Commentary on Manu, though the analogous 
text of Manu. IX. 18. is interpreted differently by Medhfitithi. In the 
MitTiksliara I have not been able to find anywhere a reference tojln said 
Gniti-text. The Sarasvativilasa. in one place (§ 144^, quotes a. text of 
Gautama on women s incapacity to inherit (read “ women take no share 
of the inheritance, because they are Niri drive ,f ). which is certainly not 
Authentic. The quotations in tlie Sarasvativilasa, as observed bolero, 
are extremely tiurel^ible. 
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Lecture treating of Succession to Stiidhana (p. 52), takes tlie plural 
. form Svasrlvadyan, “ the issue of the sister, etc.,” in a text 

of Brihaspati to relate both to male and female issue, and 
to prove that both males and females should have a claim 
to the heritage. Of the Benares and Bombay Digests, the 
Vivadatandava, Subodhini and Madanaparijata do not refer 
to the wives and daughters expressly, but neither do they 
exclude them anywhere. The Yai jay anti (XVII. 10), while 
disapproving altogether of the Succession of the Nine Tech¬ 
nical Bandhus, on the ground that the sister and the sister’s 
son are nearer relatives than the son of the father’s sister and 
the rest, 1 introduces the sister and the father’s sister, etc., as 
heirs, where the great-grandfather’s line has been exhausted 
down to his great-grandson. It may be noticed en passant 
that Nandapanrlita agrees with other advocates of women’s 
rights in applying the text of Manu on the right of the 
nearest Sapinda to females, though Sapinda in that text is 
used in the masculine gender. 2 The sister and her sons, etc., 
are also mentioned among the mother’s Sapindas, who are to 
inherit “on failure of the father’s Sapindasbut who the 
Mayukha. father’s Sapindas are does not become clear. The Mayukha 
shows itself far more favourable to female succession than 
any other of the standard Digests. It agrees with the 
Mitakshara in placing the grandmother at the head of the 
Gotrajas, whom it designs as Gotraja Sapindas ; but it does 
not copy the remark of the Mitakshara, that the Gotrajas 
consist of three groups of relatives, — the grandmother, the 
Sapindas, and the Samanodakas. This is no doubt because 
the Mayukha recognizes the right of the sister also, whom 
it inserts directly after the grandmother. The reasons 
adduced for this proceeding are highly interesting, and I 
may be allowed to quote that passage of the Mayfikha in 
full, particularly as it has not been rendered correctly 


1 This passage has been omitted in Colebrooke’s Mitaksh. II. 5. 5. note r 
where the greater part of Nandapandita’s dissertation on this subject has 
been translated. 

2 The above rendering accords itself in the main with Mandlik’s trans¬ 
lation. Borrodaile: “ And [the next rank is] hers, both from her being 
begotten under the brother’s family name, and there being no further 
reservation with respect to the gentile relationship (Gotrajatva), it does 
not particularly specify the same gentile kindred. Neither is she men¬ 
tioned in the text on the occasion of taking the wealth ; [but as next of 

kin she succeeds].” In this translation the pronoun ^1 is referred to the 

sister, instead of to the abstract noun I « 
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in Borrpdaile’s translation. After having stated that, on Lecture 
failure of the paternal grandmother, the inheritance belongs 1X - 
to the sister, and having quoted in support of this propo- 
sition texts of Manu (IX. 187) and Brihaspati, showing that 
the right to succeed depends on propinquity, Nllakantha 
goes on to say: “And (she inherits for that reason also) 
because she is also born in her brother’s family (like other 
Gotrajas), and partakes therefore of the qualities of a Gotra¬ 
ja relation. It is true that she does not come within the 
definition of a Sagotra relation. But this (quality of being 
a Sagotra relation) is not mentioned hei*e as a condition of 
taking the inheritance.” The locus standi thus created for 
the sister is that she takes as a Gotraja relation, according 
to the etymological meaning of that term as denotin' 1- one 
born in the same family. This, as pointed out by Messrs. 

West & Bidder, shows, that all those females who are bom 
m the same family,—i.e., all daughters of male Sapindas 
—are heirs under Mayukha Law. Nor is it probable tliat 
Ailakantha meant to exclude the wives of male Sapindas 
tor he brings in the grandmother as a Gotraja relative.’ ’ 

The Mitakshara finally takes a different view of the Mitfk- 
meaning of Gotraja than the Mayukha. It includes in this shi,rd * 
term all gentiles,— i.e., all those blood-relations who belono- 
to the same family (Gotra),—and this definition, while in° 
eluding the wives, tends to exclude the daughters of Gotra¬ 
jas, because these, by their marriage, pass into a different 
Gotra, and marriage is obligatory under the Hindu Law. 
the daughters can, therefore, come in as Bandhus onlv 
that they do take as Bandhus under the Mitakshara fol¬ 
lows from Vijnanepvara’s observations on the meaniim 0 f 
Sapinda, in the Chapter on Marriage, and from the fact that 
he does, not say (like Jimutavahana) that Sapindaship for 
marriage purposes is different from Sapindaship as appli¬ 
cable in the Law of Inheritance. To the male Bandhus as 
given before, we shall thus have to add :—1. The daumiters 
of the owner’s descendants within six degroes; 2. In his 
father’s line, daughters within six degrees, and their female 
issue within four degrees.. The order in which they take is 
very difficult to ascertain, thus much seeming probable, 
however, that the sisters take after their brothers. The 
ivives of collaterals may be supposed to come in directly 
after their respective husbands. 

Against this view of the Mitakshara Law it has been An objeo- 
Urged that the Mitakshara must be supposed to have recog- tiou 
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nized the binding force of the texts on the disqualification 
of women to inherit, and of the corresponding rule that 
this general disability can only be removed by special 
texts, because the general authority of the Veda and of 
Baudhayana is acknowledged in the Mitakshara. 1 How¬ 
ever, the Mitakshara nowhere quotes the said Vedic text, 
nor does the Mayukha. Another western author, Apararka, 
though acquainted with that text, takes it as an explana¬ 
tory statement only (Arthaveda) and not as a rule (Vidlii). 2 
Vijnane 9 vara would have explained it in the same way, 
most probably, if he had chosen to quote it: for their gene¬ 
ral reverence of the Cruti and Smriti has never prevented 
the Indian Commentators from explaining away such parts 
of the old law as did not suit their own system. An impli¬ 
cit recognition of the general capacity of women to inherit 
may be found in the statement of Vijnane^vara, that the 
texts on exclusion from inheritance are applicable to women 
as well as to men. The answers of the Oastrls and popu¬ 
lar practice equally afford reason to believe that the suc¬ 
cession of females was persistently admitted in Western 
India. In the other provinces the opposite view has 
carried the day, but it is important to observe that this 
view, though confirmed b} r such standard works as the 
Viramitrodaya and Smritichandrika, was not universal 
either in Benares or Madras, and that clear vestiges of a 
different current of opinion may be traced in a number of 
important Digests of these two provinces. 

Where no relations are in existence, the inheritance goes 
to strangers,—such as the spiritual teacher or pupil of the 
deceased, the Brahman community, especially learned 
Brahmans, and lastly to the King, whose right of succession 
does not, however, aris ; e in the case of property left by a 
Brahman. There is reason to suppose that this last rule 
•does not correspond to actual usage, and that the Kings 
were unscrupulous in taking any property which was not 
claimed by immediate descendants. In a remarkable pas¬ 
sage of the drama Sakuntala (Act VI) a king is highly 
extolled because he has failed to confiscate the property of 
a rich merchant who had left no son, but a pregnant 
widow behind him. 

A special line of descent is ordained for the property of 
members of a religious order. The law on this subject is 


1 Maudlik, 371. 2 See ante. 
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principally based on a text of Yajnavalkya (II. 137), which Lecture 
nas four interpretations: 1. The heirs referred to in this IX. 

text are three in number, the two last terms forming a - 

Karmadharaya compound, denoting a religious brother°of 
the same School. The three heirs have to be connected in 
the inverse order with the three classes of proprietors, who 
are mentioned in the first half of the text, the spiritual 
teacher succeeding to the property of a student, etc. 1 

J-here arc three heirs, but they have to be read in the 
direct order, the spiritual teacher succeeding to the hermit 
as according to Vislmu. 2 3. There are four heirs, the 
member ot the same order being an independent heir, who 
takes on failure of any of the three first heirs. The three 
first heirs have to be read in the inverse order. 3 4. There 
are four heirs, who succeed in their order to each of the three 
persons mentioned in the first half of the sentence. 4 Ac¬ 
cording to Apararlca, the last term (Akatlrthin) denotes 
either a member of the same sect, or one dwelling in the 
«aine llol y place, such as Benares. 5 Nandapandita shows 
fiim. self acquainted with all these four doctrines. ’ 

1 he question as to whether the descent of reunited pro¬ 
perty is governed on the whole by the same rules as the 
* e\ olution ot undivided estates, or whether’ there exists an 
altogether separate line of descent in the case of reunited 
coparceners, is one ot the points of contention between the 
i ltakshara and the Dayabhaga. Jimutavahana considers 
Vajnavalkvas text regarding the devolution of obstructed 
property to be applicable to reunited as well as to undi¬ 
vided coparceners, except as far as the rival claims of several 
brothers are concerned, and most of the special rules 
regarding reunion have been inserted by him in the Chapter 
on a Brothers Bight to Inherit Obstructed Property, by 
which proceeding the Chapter on Reunion has been exces¬ 
sively shortened in the Dayabhaga. The Dayabhaga doc¬ 
trine has been adopted as usual by the other writers of the 
•Bengal School. Jimutavahana, in his turn, seems to have 
got his opinion from one of the other Commentators of 


Reunion, 


Mitaksh. II. 8 ; Viramitr. 202: Sarasvafcivilasa §§ 014—(524 ; 

; A ivadachinfc.. Jagannafcha. Mnytikha. Kamaliikara. etc. 

‘ ^naratna, (Xdapnni. The same opinion i - referred to by Korn ala- 
Hara. Nilakaptha. MitramiQra. 

J . fiayabh. XI. 0. 05, 86 ; Dfiyakr, I. 10, 35, 30. 

Sifiritich. XI. 7. Apararka. , 

Vaijayanti XVII. § i. 
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Lecture Yajnavalkya. Apararka prefaces the texts of Yajnavalkya 
IX ' on reunion (III. 13S, 139) as follows:—“It lias been 
stated that the property of a soilless brother, on failure of 
a widow, daughters and parents, goes to his brothers. To 
this (general maxim, Yajnavalkya) adds a special rule.” 
This shows clearly that Apararka agrees with Jiinuta- 
vahana, and not with Vijnaneijvara, who says in the corres¬ 
ponding portion of the Mitakshara (II. 9.1): —“The author 
(Yajnavalkya) next propounds an exception to the maxim 
that the wife and certain other heirs succeed to the estate 
of one who dies leaving no male issue.” The other writers 
of the Mitakshara School have in the main followed Vijna- 
ne^vara; only Mitrami(;ra has explained the Mitakshara 
doctrine of succession to a reunited coparcener in a very 
peculiar manner, which looks like an attempt to reconcile it 
with the Dayabhaga doctrine, though he expresses his entire 
disapproval of that doctrine in one place (p. 205). His 
own system of succession to a sonless reunited coparcener is 
based on a casual remark of Yijnanepvara about a text of 
Canklia, and stands as follows: Brothers, father, mother, 
virtuous wife and coparceners, sister, unreunited Sapindas 
and Samanodakas. However, this system differs from the 
Mitakshara, so much that it can certainly not be viewed 
as based upon it, and can have no authority even in the 
Benares School. In the Mithila School the property of a 
reunited coparcener, like the property of one undivided, 
goes first to his widow. 

Extent and Practically speaking, cases of reunion seem to have 

of reTmionf become very rare in most parts of India, though I am 
informed that they are not quite uncommon in Benares. 
The applicability of the term reunion has moreover been 
restricted by most writers by means of a literal interpretation 
of the text of Brihaspati, which states that he who, after 
previous separation, dwells again with his father, brother, 
or paternal uncle, is termed reunited. Some writers, how¬ 
ever,—such as Nilakantha, Kamalakara, and Mitrami$ra, 
—state this enumeration of relatives with whom reunion 
may take place to be exemplificative merely, and to include 
all relatives from whom one may have separated. The 
writers of the Mithila School extend the denomination of 
Samsrishtin to all kinsmen between whom a junction of 
stock has’taken place, and this, as pointed out before, seems 
to have been the original meaning of this term. Leaving 
aside the remaining rules ol the modern Jurists regarding 
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reunion, I will not omit to note, however, that the subject Lectuue 
pf reunion, though practically unimportant, is highly IX - 
interesting from a historical point of view, on account of 
the light thrown by it on the analogous case of undivided 
status, and on account of the way in which the Mitakshara 
Order of Succession to Undivided Estates, as shown before, 
has been influenced by succession to reunited ones. 
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LECT0RK X. 

THE HISTORY OF FEMALE PROPERTY. 
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Analogies to the Law of Stridhana from the laws of other nations—The Dharma- 
sutras — Cleaning of Strfdhana in theSmritis — Stridhana six-fold Manu 
on Stridhana — Vishnu and Yajnavalkya— Culka —Its real meaning 
Katyavana and Vvasa — Katvayana—Devala—Dominion over Stridhana— 

Narada — Yajnavalkya—Katyayana—Prajapati—Brilmspatf—Vyasa—Maha- 

bharata —Devala — Stridhana and inherited property—The Bengal School — 
Vijnane^vara —Objections to his theory—It is not in accordance with the 
real meaning of Yajnavalkya’ s text — How to put the question— lhreo 
inaccuracies in Colebrooke’s translation —The first inaccuracy — The second 
inaccuracy — The third inaccuracy — Mr. Mayne’s opinion —Use of the 
word StrMhana in the Miiakshara—Anomalous nature of Vijnane^vara8 
theory —Kamalakara — Balambhatta — llaradatta — Nandapandita — V 19 - 
vecvara — IUidradeva — Apararka— Woman’s State .in Stridhana—Mayukha 
— viramitrodaya — Smritichandrika — Madhaviya — Varadaraja — Sarasvati- 
vilasa — Dayabhaga — Baghunandana and Crikrishna •— Jagannatha on 
the share obtained by partition — The share on partition in the other Schools 
— The Mithila School — Immovable property in Bombay and South India 
— Result. 


Few topics can be more interesting to the student of 
Comparative Jurisprudence than the History of the Pro¬ 
prietary Rights of Women, and to no single chapter of 
that history is the comparative method better capable 
of being applied than to the growth of the separate pro¬ 
perty of women. Thus the ancient laws of the Gennan- 
Saxons and Anglians, the cousins of the Anglo-Saxons of 
England, contain an institution which corresponds even 
more nearly to the Stridhana of India than the Roman 
Dos, viz., the Gerade, which is a collective name for all such 
species of property as are generally possessed by women 
only, such as women’s dresses, ornaments and household 
articles and the like, and which can, therefore, be inherit¬ 
ed in the female line only. There can be no doubt that 
such articles as these have originally formed the only 
constituents of Stridhana in India, and that it is to this 
fact that the special rules regarding the descent of Stridhana 
are due. In course of time the Stridhana came to include 
several other descriptions of property as well, and among 
these the gift in token of love presented by the husband to 
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the Inicle is somewhat analogous to the Teutonic J\lovgen- Lecture 
gave, i.e., a present which the husband used to make to the - x - 
bride on the morning after the wedding, and the Culka, or ' 
bride-price, may be fitly compared to the Teutonic ‘ Wittum, 
or bride-price. In Germany, both the Wittum, which was 
afterwards converted into a donation to the wife, and the 
1 korgengabe have exercised a very considerable influence 
on the development of the proprietary right of women. 1 
-the same may certainly be said of the Indian Culka, which, 
iom having been the bride-price, was made over to the 
aide herself in aftertimes, and became the subject of a 

' |P ec 'al line ot succession apart from the remainder of 
otridhana. 2 

Theie can be no doubt that, in India as elsewhere, there The 
was a period when women were considered incapable 0 f Dhi,rma ' 
holding any independent property. A well-known Smriti- SU ‘ rJS ‘ 
text states that women, as well as sons and slaves, can 
have no property of their own ; whatever they acquire 
they must give up to him who owns them. ‘That the 
principle here enounced is not a mere theoretical assertion 
appears from the position of women in the Law of Inherit¬ 
ance. It has been shown in the preceding Lecture that, in 
ancient times, women were considered incapable of inherit- 
ln ft ami that the}’ do not appear among the regular heirs 
even in the Code of Manu. Beginning with the Sfitra works, 
the two Dharmasutras of Apastamba and Baudhayana 
contain but a feeble trace of incipient proprietary rights 
° women. Apastamba (II. 6, 14. 9) mentions as an 
opinion, to which 1 he does not give his assent, the rule 


! See Schrader, Dasebeliche Guterrecht Deuteohlands, Rerlin, 1S75 
See the XI. Lecture iu Sir IT. Maine’s Lectures on the Early History of 
institutions, for a General History of Female Property. 

eiHw^’VVi' IIr ; 4,(5: Narada V. 39. A far more recent author than 
tner of these two states that property acquired by mechanical arts bv » 
Oman is entirely at the disposal of her husband. Katyayana in the 
Virami trodaya. etc. See posit. 

• ^ as shown by the Commentary of Haradatta. is the correct read* * 

A P as tamba. According to the reading followed 
ne Mitakshara, the furniture in the house would have to be added to 
a * f °\ e spocios of property belonging to a woman on partition, and 
f i s y a ^tba would be made to declare as his own opinion, that both the 
tirV 11 ornamellt3 . but not the property received from rela- 

a. 8 ’ s J i . ^ er * ® ee f° r this and other tv ?rim h t'tioncs Biihler’s 

•v* s am ! )ai * the Sacred Books, 188 * 134. notes. The construction pubonthjs 
ii 6 Mlfcaksl i ara probably due to the tendency to make it 
rurht 'V tl1 the texts of other lawgivers. In pronouncing against the 
him ir w ^ men to separate property. Apastamba is but consistent with 
e . as he considers women, especially widows, as unfit tp inherit. 
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Lecture that, on a partition of the estate, the wife should be 
x - allowed to keep her own ornaments and the property 
’ she may have received from her parents and other rela¬ 
tives. Baudhayana (II. 2, '3, 43) states, that the daughters 
should inherit the ornaments of their mothers, as many 
as are presented to them according to the custom of their 
castes or anything else (that may be given) according 
to (custom). Another Dharmasutra, that composed by 
Vasishtha (XVII. 46), contains the analogous statement 
that the mother’s nuptial presents shall be divided by her 
daughters. Such rules as these are highly interesting as 
containing the first germs of the proprietary right of 
women and of the special line of descent of female 
property. 

Meaning of The term Strldhana, which occurs first in the Dhai’ma- 
StrfdhaL sutra of Gautama, is a compound word made up of Strl, 
Sindtis woman, and Dltana, property. J udging from its derivation, 
inr ' 1S ’ then, it is evidently capable of denoting any species of 
property belonging to a woman. However, the Translators 
of Sanskrit Law-books, from Colebrooke downwards, and the 
Sanskrit dictionaries take it to denote the separate pro¬ 
perty of a woman, and, as far as the Smritis are concerned, 
this statement is fully borne out by fact. Upwards of thirty 
passages have been examined from the Smritis of Gautama, 
Manu, Yajnavalkya, Narada, Katyayana, Devala, Harlta, 
Vyasa, and others, and the result of this examination has 
been that, in nearly all these passages, it is possible to take 
Strldhana as a technical term denoting the separate propeity 
of a woman, while in not a few out of the passages 
examined, it can absolutely have no other meaning than 
this. Thus, when Narada (XII. 92) speaks of the 
punishment ordained for a bad woman who spends or 
embezzles the whole wealth of her husband under the 
pretence of its being Strldhana, it is clear that the Strldhana 
here referred to cannot be the whole property of a woman 
but that part of it only which is not subject to the control 
of her husband,— i.e., the Strldhana technically so called. 
Again, when Katyayana states that property obtained by a 
woman through skill, or as a gift from a stranger, is subject 
to her husband’s dominion, whereas the remainder is Strl¬ 
dhana, he evidently means to oppose her Strldhana,— ic., her 
separate property—to her other property of which she may 
not dispose at her own pleasure. And if Katyayana, Yajna¬ 
valkya (II. 148) and other authors speak of the Strldhana 


whists 
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which is given or not given to a woman, they would Lecture 
certainly have made use ot the more general term property ^ 
instead, if they had not intended to convey the meaning 
that the Stridhana was given to her as her separate pro¬ 
perty. On the other hand, there are a few passages in which 
the etymological import of the term Stridhana clearly 
shines' through. Thus Katyayana and Yajnavalkya 
(II. 145) make use of the term Aprajahstrldhanam, 
literally ‘a childless woman’s property.’ It would be 
impossible to dissolve this compound in the follow mg 
manner: the Stridhana of a childless one. Nevertheless, even 
in this case, the property meant is the separate property of 
a woman only. Besides, it must not be forgotten that the 
word Stridhana, though commonly used as a technical term, 
is a compound easily reducible into its parts. J bus in 
English we may speak of women’s dresses as opposed to 
the dresses of men, but we may also, dissolve that com¬ 
pound term into its parts, speaking for distance of an old 
woman’s dress. Similarly, supposing the English term 
woman’s property had come to be restricted in common 
use to the separate property of a woman, it would still 
be possible to make use of such expressions as an old 
woman’s property, a young woman’s property and the like. 

The same reasoning applies to such Sanskrit terms as 

Aprajahstridhanam. . 

The technical character of the term Stridhana is fuithci Struiimna 
shown by the fact that it was considered to require a deli- 81X " ud * 
nition, and we find accordingly an early tradition to the 
effect that Stridhana consists of six species of property. 
Gautama, it is true, is silent on this point. With his usual 
laconism he gives two brief rules regarding the descent 
of Stridhana and of the Culka, to which I shall have, to 
Tevert in the next Lecture, but ho does not state which 
particular kinds of property he means to include in these 
terms. The six-fold character of Stridhana is recorded in the 
metrical Smritis of Manu (IX. 194), Narada (XIII. 8), and 
Katyayana, 1 which contain a versus memorial is enumerat¬ 
ing singly the six kinds of property of which Stridhana is 
made up. Of the six constituents of Stridhana, three are 
gifts from the near relatives of the bride, and two others 
are gifts presented to her at two different stages ol tlie mat - 
riage ceremony. There exists some difference of opinion 
---—■ ■ 1 

! Vivadudiiutimani, p. 138 (Sanskrit text); Dayabhuga, IV. 1, 4, etc. 
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as to the sixth subdivision of Stiidhana, Manu and 
Katyayana stating in general terms that it is a gift pre¬ 
sented to the bride in token of affection or love, whilst 
Narada calls it the husband’s donation. This contradiction 
may be removed by assuming, with some Commentators, 1 
that the texan ‘a gift in token of love’ relates to a gift 
received from the husband only. The gift in token of 
love is mentioned immediately after the two kinds of gifts 
presented during the marriage ceremony. It is, however, 
not clear whether the ‘ gift in token of love ’ represents a 
gift made by the bridegroom immediately after the wed¬ 
ding, like the German Morgengabe, or whether it may include 
gifts presented on any other occasion. 

It cannot have been for a long time that the Stridhana 
was kept within the bounds of the definition just 
quoted. On the contrary, Manu and Katyayana themselves 
mention several further kinds of Stridhana besides those 
six. Manu refers (1) to the Anvadheya,, or gift subsequent 
to marriage, which, though included to some extent in the 
gifts received from the relatives of the bride, is by no 
means identical with them, as it includes, according to 
Katyayana, gifts received from the kinsmen of the husband; 
(2) to the gift presented by the loving husband, which, sup¬ 
posing the gift in token of love to be a gift received from 
the husband on occasion of the wedding, must be explained 
as a gift received from him on a subsequent occasion like 
the Anvadheya. In another passage of his Dayabhaga, 
Manu refers to Stridhana by the general term Yautaka 
or Yautuka (both forms are found in the MSS. and in the 
quotations), which means literally separate property ; 2 and 


1 Narayana : in token of love, i.r.. what has been given by the husband 
at the time of amorous intercourse. (For the Sanskrit, see Appendix.') 

Raghaviinanda : given by the husband (?ffl U^T) Kulluka : given by 

the husband, etc. (vRlfX^R 1 According to others, gifts received 

from the parents-in-law in return of humble salutations are meant. 
Nandauacharya : (For the Sanskrit , see Appendix.) This interpretation 
is founded on a text of Katyayana. Jagauniitha seems to follow Kulluka 
(Dig. V. 9, cccclxix). 

2 This is certainly the meaning of Yautaka in the only other passage 
of the Code of Manu (IX. 211) besides the above passage, "where this 
term occurs. ‘ The first-born shall not appropriate the inheritance to 
himself.’ literally ' he shall not make a Yautaka out of it ’ Yainavalkva 
also (II. 149) speaks of houses and fields which are the Yautaka — i c the 
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in the third hook of his Code, when referring to Stridlmna Lecture 
incidentally, he mentions vehicles and clothes as the main 
ingredients of it (III. 52). On the other hand, the Code of 
Mann uses synonymously with Stridhana the term c what 
has been given to her’ (IX. 197, 198), which excludes 
entirely the idea of Stridhana obtained by inheritance, 
industry or other modes of acquisition; and it contains one 
Sutra (IX. 200) belonging to that stage of law when 
ornaments were the chief property of women. Similarly, 
ornaments are mentioned by Manu (IX. 219) among the 
objects not liable to partition, and it is natural to suppose 
that this rule r'elates chiefly to female ornaments. 

The two rules just referred to reciy nearly word for word Vishnu and 
in the Yishnu-sutra (XVII. 22 ; XVIII. 44), 1 but in his 
other doctrines regarding the Law of Stridhana, Vishnu 
agrees more closely with Yajnavalkya than with Manu. 

Both Vishnu (XVII. 18) and Yajnavalkya (II. 143, 144) 
give the following enumeration of the species of property 
belonging to Stridhana : 1. The gifts from near relatives. 

Vishnu names the father, mother, sons aud brothers; Yajna- 
valkya refers to the father, mother, husband and brothers. 

2. Gifts received from the more distant kinsmen. 3. That 
which the bride has received before the sacrificial fire (at 
the marriage ceremony). 4. The gift received by a woman 


separate property of each sharer. The Mahiibhiirata (XII. 1S090) says, 
tha , each man shall obtain that whit'll is his Yautaka , ‘separate property.’ 
Aparurka (Com. on Yaju. MS.) is undoubtedly right, therefore, in 

explaining Yautakaw in the above text of Manu by 4 separate 

property,’ and so is Narayana in interpreting it by 4 Stridhana. 1 The 
same view is taken by Kullfika, who interprets it by 4 the mother’s 
wealth. ’ and goes on to quote an analogous text of Gautama containing 
the .vord Stiidhanam instead of Yantakam . Nan dan a ch a ry a says it 
means property received from the father’s family. Raghavananda refers 
it to gifts received from the husband (for the Sanskrit, see Appendix). 
Medhatithi says it denotes Stridhana. a woman having absolute control 
over such property (for the Sanskrit, see Appendix). What follows cannot 
oo quite made out in the MSS. It is. however, clear that Medhatithi 
refers to the opinion of certain Commentators, who take Yautaka to mean 
Sanaayika property as explained by Katyavana. and to the view taken by 
another set. that the savings of women from the household money given 
xv em / lai, y fry their husband are meant. For the interpretations given in 
the Digests, see next Lecture. 

1 The first text, which is quite identical with Maun IX. 200. has been 
taken to represent an earlier stage of the law. when a woman’s absolute 
power of disposal over the ornaments worn by her ended with the life of 
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Lectube on supersession by a second wife. 5. The gift subsequent, 
•k' 6. The Qulka, or nuptial gift of the husband. YajnavaMya 

adds the word aclya, “etc.,” to his enumeration according 
to the one reading of this much-canvassed text, but it will 
be seen afterwards that the correctness of this reading is 
liable to considerable doubt. 

Cnika, As regards the meaning of Culka, it is clear that this 
term, conformably with its original signification of “ price 
of a commodity purchased,” must have been a term denot¬ 
ing the bride-price, which, as shown in Lecture IY, was a 
recognized institution all over India, and has continued so, 
either openly or under various disguises, down to the 
present day. Nevertheless, in order to be included among 
the constituents of Stridhana by Vishnu and Yajnavalkya, 
it could not have retained its original signification of 
‘ bride-price ’ 1 in the time of these two authors, though 
Vijnanecjvara and many other Commentators, in comment¬ 
ing on these two texts, say, it denotes the price paid to the 
parents for the sale of their daughters. Vriddha Manu 
(Varad., p. 50) denotes wealth other than Culka, which 
has been received from the husband, as A rhana, ‘ a token of 
respect;’ thus showing that the Culka was, in his opinion, 
a gift from the husband or bridegroom to the bride. Tho 
same opinion is put forth by Vyasa, and Katyayana 
in one place speaks of a bridegroom who goes abroad after 
having given Culka and Stridhana to his future wife. 
Another text of Katyayana, which contains his definition 
of Culka, is far from clear, as may be seen from the 
various constructions put on it by the Commentators. 
Jagannatha (V. 9, cccclxviii), as translated by Colebrooke, 
has the following version: “ The trifle which is received 
by a woman as the price (or reward) of household 
(labour), of (using household) utensils, of (keeping) beasts 
of burden, of (watching) milch-cattle, of (preserving) 
ornaments of dress, or of (superintending) servants, is 
called her ‘perquisite/” In his comment on this text, 
Jagannatha quotes Mi<;ra os the authority for this inter- 


ber husband (Mayr. p. 104 ; Mavne, § 6631). This view rests on Nanda- 
pandita's gloss on Vishnu (XVII. 22 ). However, Nandapandita’s inter¬ 
pretation is hardly reconcilable with the Laws of Sanskrit Syntax and 
Composition, and opposed to all ancient authority, as may be seen from 
the remarks of VijuuuoQvara, Dhava. Naraya^a, Kuliuka, Itaghavauamja, 
and others on the identical passage of Manu. 

1 See West & Buhlcr, 273-283. 
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pretation, and 'adds: “The meaning is, wliat the master Lecture 
of the house, pleased with the performance of the house- 
hold business, gives (to a woman), is her perquisite.” The 
Madanavatna, Sinl'itichandrilta, Viramitrodaya, Mavukha, 1 
oarasvattvilasa, and Vaijayantl take the identical test of 
Katvayana as referring to a present received from the 
bridegroom on occasion of the nuptials. 'Accordingly they 
explain Culka as denoting the price or value of household 
utensils, beasts of burden, etc., which has been paid by the 
bridegroom to the bride, or to her parents to be delivered 
to 1 ier afterwards, because those objects themselves are not 
available. The Madanaratna, as quoted in the Viramitro- 
daya, states the meaning to be this, that the bridegroom 
shall not deliver the money itself, but female ornaments of 
equal.value. A third explanation may be found in Jhnuta- 
vahana’s Dayabhaga (I\ r . 3, 20), Lakshimadevl’s Vivada- 
chatidraand other works of the Bengal and Mithila Schools. 

They read Karminam, ‘ workmen,’ instead of Karmanam, 

* labour,’ and refer the term Culka to a bribe which is given 
to a woman by workmen or artists m order to induce her 
to exercise her influence with her husband in their favoui\ 

The reading Karminam is found in Jagannatha’s Digest and 
in the VaijayantI as well, but is there interpreted by 
‘ slaves ’ or * slaves and the like/ As Katy&yana, in the 
other text which has been previously referred to, treats 
the Culka as a present, from the bridegroom, it may be 
presumed that the second of the above three interpretations 
is the correct one. 

The great diversity of' opinion among the Commentators Its real 
regarding the meaning of Culka, which led some of them meu,llu a* 
to distinguish two different sorts of Culka, may perhaps 
be considered as a sign that local custom in their time 
differed in regard to this instituti n. However, the opinion 
of those who defined Culka as the bride-price looks rather 
like an etymological guess, than like a historical reminis¬ 
cence from that remote period when the Culka really was 
the bride-price. The Smriti-writers, however they may 
differ in detail, are certainly unanimous in viewing the 
Culka as a present from the bridegroom or husband to the 


1 See Smritlcli. IX. 1. 5 : West & TKihler (first ed.) Tl. p. ”- I .Mavukha. 
P-(Mimdlik); Sarasvati vilasa, § 267. Mr. Foulkes’s translation differs 
Rightly from the above reading*. However, the gloss in the SarasvaS- 
v ilasa shows that ltudradeva’s views agree precisely with DeVaiu,mbliutta , & 
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Lecture bride, and the Culka with them has retained its nature of 
bride-price so far only that, on the death of the wife, it 
reverts to her own family. 

Katyayana. To revert from this digression to the history of Strldhana, 
it should be observed that Katyayana has treated the sub¬ 
ject of Strldhana more copiously than any of his brethren, 
his texts on Strldhana being more than thirty'- in number. 
Everything in these texts tends to show the advanced 
stage of development reached by the Law of Strldhana in 
the time of Katyayana. Thus he gives accurate definitions 
not only of most kinds of Strldhana that are mentioned 
by the more ancient authors, but he adds to them the 
Saudayika, which, according to him and Vyasa, is a com¬ 
prehensive term including all gifts received, whether before 
marriage, or after it, in short at any time, from the hus¬ 
band, from his relations, or from the woman’s relatives. 
Saudayika means literally 7 * the gift of affectionate kindred,’ 
and such characteristic terms as this would naturally spring 
up in a period when the need of systematization began to 
be felt and the increasing proprietary rights of women 
rendered it necessary to distinguish between property in¬ 
herited or acquired by them, and property obtained through 
the kindness and liberality of their relatives, which was 
alone at their uncontrolled disposal. Katyayana is careful 
to assert the absolute dominion of a woman over her 
Saudayika, even in the case of immovables, though he 
dissuades in another text from giving immovable property 
to a woman ; and he says similarly of Strldhana, which 
term he uses synonymously with Saudayika, that the hus¬ 
band, father, sons and other relatives of a Avoman may 7 
never use it without her consent and are liable to punish¬ 
ment, and to restore it Avith interest, in case they 7 seize it 
forcibly 7 . To give Strldhana to the best of their power to 
their wives, daughters and other females committed to their 
care is enjoined as a moral duty incumbent on parents, 
brothers, husbands and guardians; and a promise to that 
effect made by the father is declared as binding on the 
sons as a paternal debt. The women, on their part, have 
to requite this consideration shown to them through a 
loving and respectful conduct and amiability of manners 
towards their natural protectors. Certain gifts received from 
relatives are expressly 7 designed as property obtained in 
return of humble salutations, literally of making an 
obeisance at the feet (Padavandanika), and wealth gained 
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by loveliness (Lavanyarjita). 1 Vicious wives, adulteresses Lecture 
especially, are declared unfit to possess Stridhana. Many x - 
variations of reading occur in these texts of Katyayana, 
ot which the only important one relating to the meaning of 
Adhyavahanika Stridhana has been fully discussed by "Dr. 

G. D. Banerjee (j). 277 etseq.) As an additional argument in 
favour of his view, that the Adhyavahanika does not merely 
include gifts received from the father during the bridal 
procession from the father’s to the husband’s house, I may 
mention that the reading of the Mitakshara (Piturgrihat), 2 
which removes all ambiguity on this head, is also found in 
the Smritichandrika, SaraSvatlvilasa, Mayukha, Madana- 
parijata, Viramitrodaya, Vivadataadava, Vaijayanti, Balam- 
blmttatika, Apararka’s Commentary on Yajnavalkya and 
other works,—in short, in nearly all works outside of the 
Bengal and Mithila Schools. Even in these two Schools, 
Jagannatha and Vachaspati-mi^ra, though reading Paitrikat 
instead of Piturgrihat, agree with Kulluka in explaining 
this reading in the same manner as the reading Piturgrihat 
is explained by the author of the Mitakshara and the rest. 
Although Jimutavahana is wrong in restricting the Adhya¬ 
vahanika, Stridhana to presents received from the parents 
of the bride, it does not seem to include gifts from strangers. 

1 here is another important text of Katyayana, which 
states that all property acquired by a woman by mechanical 
arts (such as painting or spinning), or given to her through 
affection by a stranger, shall not be considered as her 
Stridhana. It may be noticed, finally, that Katyayana is 
careful to exclude from Stridhana all property given to a 
woman under certain conditions ( e.g ., ornaments to be worn 
at festival occasions only), or with a fraudulent design (e.g., 
in order to cheat one’s coparceners of their share of certain 
property under pretence that it had been given toa daughter). 
Another limitation which Katyayana puts on gifts of 
Stridhana concerns their amount, which, according to him, 
is not to exceed two thousand annas in value; nor must 
immovables be given. The fact that a rule of this kind 


1 The Sarasvafcivilfisa. § 250. quotes a third text containing* the word 
Sauduyika. “ Vishnu : 4 A woman may acquire Saudayika according* to 
her desire.’ ” This text is. however, not found in the Yishnu-sutra, and it 
is not the only spurious text quoted in the Sarasvafclvilfisa. 

2 Others read Prifcidatfca, 44 gift in token of love.” and take this text of 
Katyayana to contain an explanation of the term Pribidatta. occurring 
n Katy ay ana’s and Manu’s enumeration of six sorts of Stridhana. 
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Lecture had become necessary, illustrates the extent which dona¬ 
tions ul Btrldlianii iiiiist lin/vo assumed oyoii VidPorB tlib 

times of Knly a yen a. The last-mentioned rule is common 

TyicjL to Xatyayana and Vyasa, and the latter writer is indeed 
on most points in accordance with Katyayana, several 
other of his texts on Strldhana agreeing literally with 
Katyayana’s. 

Dcvala. ]vj' 0 other author gives such a wide extension to the 
meaning of Strldhana as is done by Devala in a text 
stating that wealth received for maintenance (Vritti), her 
ornaments, her Culka and her gains (Labha) shall be the 
Strldhana of a woman, and shall be exclusively enjoyed 
by her. For Yritti the Viramitrodaya reads Vriddhi, and 
asserts that this term is explained in the Smritichandrika 
to mean property given by the father or other relatives 
for increase of prosperity. But those MSS. of the Smriti¬ 
chandrika which I have been able to consult, and those 
used by Mr. Krishnaswamy Iyer for his English translation, 
exhibit the reading Vritti, which is certainly the more 
appropriate reading of the two, and is found in all the other 
Digests as well. The term Yritti is said to denote funds 
o-iven by the father or other relatives for the subsistence 
of a woman (Madanaratna, Smritichandrika, etc.), or means 
of subsistence given by the heirs (Vivadatandava), so that 
the sense is hardly affected by this difference of reading. 
The term Culka must, of course, be referred, as in the other 
texts, to a*gift received from the bridegroom on account of 
the nuptials, and is actually explained so in the Vivada- 
cliintamaai. The term Labha, ‘gain, acquisition,’ being 
naturally more general and vague than any of the terms 
preceding it, lias been interpreted in three different ways, 
viz., as meaning either —1, interest or profit accruing from 
Strldhana put out at interest 1 (Crlkrishna and other 
Commentators on Dayabhaga, [\ r , l, 15 ; May ukha, 
Sarasvativilasa); or 2, property received from relatives 
(Ratnakara, Vivadacbintamani, Jagannatha’s .Digest, V. 9, 
cccclxxviii); or 3, what has been given to a 1 woman 
in honour of Parvatl or Gauri or another goddess, in a 
ceremony addressed to such goddess (Smritichandrika, a 
Viramitrodaya, Sarasvativilasa). The ordinary meaning 


1 At the present day, where the woman’s dower is high, it is put out at 
interest. Borrodaile and Krishnaswamy Iyer. 

- (For the Sanskrit, see Appendix.) The English translation does not 
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of Lablm, no doubt, is f tain, profit and it> is more probable tern 
fch&t Dev a la himself meant to> employ tlioword In that 

fesiiibo tk&ii that litt took it in tlio s-ciuso of gilts, tliougU 

the main currout of modem authority is III the hitter 
direction. 

The extent of a woman’s power over her Srtldhana Dominion 
according to the Smritis, which is touched upon iti several g]£? dl 
of the texts hitherto quoted, will have to be specially m una ' 
considered ; and it seems advisable, for reasons which will 
appear afterwards, to treat the whole question regarding 
a woman’s power over her estate in connection with this 
subject. Little on this subject is to be found in the earlier 
authors, in whose time the right of women to inherit and 
their claim to separate property was but slowly struggling 
into existence. Gautama states (XVIII. 1) that a wife is 
not independent with respect to the sacred law, and this 
statement corresponds to the well-known and often recurr¬ 
ing maxim, by which perpetual tutelage over women is 
ordained. Some of Apastamba’s Sutras afford an interest¬ 
ing glimpse into a phase of the law, which knew of no 
other property of a wife than that which she had in 
common with her husband. All acquisitions were looked 
upon as common to the husband and wife ; but the power 
of alienation was reserved for the husband, though it was 
declared to be ‘ no theft,’ if the wife were to spend money 
on occasions of necessity during bis absence. * 1 In the other 
Dharmasutras the existence of separate property of a 
woman is acknowledged, but it is not till we come to the 
Code of Manu that wo meet with rules (III. 52; VIII. 

■ 29; IX. 200), declaring as punishable in the relatives and 
guardians of a woman any attempt to appropriate the 
ornaments of a woman, or her Stridhana, or her goods 
generally ; 2 and on the other hand, with the rule that no 
woman shall ever appropriate to herself or expend funds 
belonging to the common family estate or to the separate 


quite agree with this reading. T>r. Buhler explains that, in ceremonies 
addressed to Gauri. women whose husbands are living*, receive presents 
of money, ornaments, etc., in return for their attendance, winch is viewed 
us essential in such ceremonies. West & Biihler s Digest (Jirst < du.), 
11 > 

1 Apastamba, II. G. 14. 16-1S ; II. 11, 29. 3, and notes. 

* The Commentators Medhatithi, Goviudaraja, and Lull aba explain 
(on VIII. 29) that such attempts arc generally made by covetous relatives 
under pretence of administrating the goods of a woman, oi w men they 
are the presumptive heirs. 
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-Lecture property of her husband without his permission. Raghava- 
__ nanda, in his gloss on this text, states with justice the 
purport of this rule to be this, that a woman shall have 
no dominion over any other property except tlie textual 
Stridhana as described by Manu. 1 This interpretation, 
which agrees with the view taken by Kulluka, Naravana, 
and Nandanacharya, is no doubt the correct one. It is true 
that some Digest-writers differ from it, and take this text 
as containing a restriction on a woman’s power over her 
own separate property, as we shall see presently. 

Karada. Occasional attempts on the part of women to make 
away with the whole or part of the family property are 
equally recorded by Narada. He states (XII. 92) that a 
woman who spends or embezzles all her husband’s wealth 
under pretence of its being her Stridhana shall be banished 
from his house. Another text, which can be traced to the 
older recension of the Narada-smriti, 2 states, that even over 
property presented to her through affection by her husband, 
a woman has no absolute dominion, in case it consists of 
immovables. It will be seen that this text, which is 
quoted in all the Schools, has exercised a considerable 
influence on the formation of the Modern Law on the subject 
of a woman’s dominion over her Stridhana. In several 
other texts, which, though connected with this text, have not 
passed into the authoritative Digests, Narada declares the 
general incapacity of women to undertake valid business 
transactions, especially transfers of property (I. 3, 27—30) 

Sfc Yajnavalkya (II. 147) states, that a husband is not liable 
to make good, unless he chooses, Stridhana taken by him 
during a famine, or for the performance of some religious 
duty, or during illness, or while under restraint. The last 
term is by the oldest Uommentators referred to one bound 
with a chain and the like (Apararka), or confined in a 
prison or under corporeal penalties and the like (Vijnane$- 


' ( F ' r the Sanskrit, see Appendix.) Narayana, in remarking on the 
term states distinctly, that it refers to property other than Stri¬ 
dhana. The difficult term in this text is also subject to some 

difference of interpretation, being either taken to mean making a hoard 
of it for the purpose of buying jewels, ornaments aud the like (Kulh'ika 
Riighavananda), or ‘expenditure’ (Xandini, Mayukha, etc.), or • apnro- 
priating aud then spending it (Nariiyana). 
a .See before. 





THE HISTORY OF FEMALE PROPERTY. 


239 


vara ). 1 The later writers are more explicit about it, the Lecture 
Viramitrodaya stating that one incarcerated by the King 
for non-payment of a fine, or the like, is meant; whereas 
the Dipakalika, Smritichandrika, etc., refer it to one put 
under restraint by a creditor, the Smritichandrika adding 
that the distress must be of such a kind as cannot be got 
rid of except by using the Stridhaua. The Yivadachinta- 
mani stands alone in taking Sampratirodhaka as an 
epithet used to qualify the term illness, restricting it to 
such kinds of disease as prevent the husband from follow¬ 
ing his avocations. It needs not to be pointed out that 
Yajnavalkya, by restricting the husband’s power over 
Stiidhana to a small number of well-defined cases, makes 
the wife absolute owner of it in every other case. 

Of the detailed provisions of Katyayana on the subject Katya- 
under discussion, some are contained in the texts quoted * 
before. In speaking of Saudayika property, he says 
expressly, that women have power over it at any time,, 
both in respect of donation and sale, even in the case ot 
immovables. If I am right in assuming that Saudayika 
and Stridhaua are mutually convertible terms in the 
terminology of Katyayana, it follows that all sorts ot 
Stridhaua noticed by him are equally at her uncontrolled 
disposal. It will be seen afterwards that many of the 
later Jurists, especially Devanabhatta, take a different 
view of the matter. But everything which Katyayana 
says on the subject of a woman’s power over her Stridhaua, 
©specially the elaborate restrictive rules laid down by him 
as to a husband’s, father’s or other male relative’s power 
over Stridhaua in times of distress, tend to prove the fallacy 
of this view. Where the Stridhaua has been forcibly taken, 
it must be restored with interest, and a fine has, moreover, 
to be paid; but where the consent of the woman has been 
obtained, it is not necessary to repay more than the prin¬ 
cipal, and it may be paid back at convenience. Only in case 
the husband should have taken another wife, and should neg¬ 
lect his first wife, he shall be compelled to restore his first 
wife’s Stridhaua, even though amicably lent to him, and he 
shall also be forced to supply her with food, clothing, and 


1 Apararka says: (For the Sanskrit, see Appendix?) The Petersburg 
Dictionary translates the term Sampratirodhaka in the text of Yajna- 
valkya by ‘ self-defence.’ Saraevativilasa (§ 284). quoting Vijnanegvara, 
reads when he is taken into custody, or captured in war, for (lor the 
Sanskrit, see Appendix.) 








Lecture dwelling, or to deliver to her a corresponding part of the 
x - family property in case he does not make due provision for 
her wants voluntarily. On the other hand, a disobedient, 
shameless, spendthrift, or adulterous woman is not held 
worthy of Stiidhana. This rule, which is usually taken 
to m$an that a woman of this description must either not 
receive any Stiidhana or relinquish that which had been 
given to her, is in the Smritichandrika interpreted as 
implying that she may not alienate her Stiidhana at will. 
But the correctness of this interpretation seems question¬ 
able. As for the rights of a woman over property other 
than Stiidhana, the widow, according to Katyayana; takes 
a restricted estate only, as her dominion over her husband’s 
property does not extend to the right of gift, mortgage 
or sale, and as she is enjoined to make a sparing use of it, 
the property reverting after her death to her husband’s 
former coparceners, who might easily control her in her 
dealings with the property inherited from her husband, 
as she was expected to stay with them and to look upon 
them as her guardians. On the other hand, the widow is 
not only permitted, but directed by Katyayana, to make 
liberal gifts for pious purposes; and there is* another text of 
Katyayana under which the widow is enjoined to spend 
her husband’s Daya, according to pleasure, after his death, 
but to preserve it during his lifetime. Here the term Daya 
is ambiguous, as it may denote either a gift of the husband 
or his entire property. The Commentators are at variance : 
but as this text is immediately followed by one declaring 
the widow’s right to inherit the estate of her husband, it 
seems reasonable to refer the term l)aya to inheritance. 

Prujapatf. Prajapati asserts in stronger terms than Katyayana even 
the widow’s obligation to make gifts for charitable and 
pious purposes out ol the property inherited from her 
husband, and as he is careful to extend her Right of 
Inheritance to immovables, it follows that for this species 
of property also her own power of disposal is absolute for 
the purposes contemplated. 

flnimspntf. Brihaspati ordains that a sonless widow shall take the 
movable, but not the immovable, estate of her husband. 
This goes to show that over immovable property in general 
women were to have no absolute right in the opinion of 
Brihaspati. He states, however, that immovable or other 
property, which a woman has received from her father-in- 
law, cannot bo taken from her after his death by her sons. 
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Vyasa states that a woman may use at pleasure gifts Lecture 
received (from others) and property received from her x - 
husband. 1 Ide also refers to the property of a maiden,— -i. e., VvdsaT 
to her wedding presents, of which he says her relatives 
can never claim a share. 

A text from the Mahabharata contains the rule that the Malm- 
husband’s property is destined to be used, but not to be biiarata. 
wasted, by the widow. 

Devala speaks of the husband’s power over his wife’s Devala. 

. tridhaua in similar terms as Yajnavalkya. The husband 
j s . _ allowed to use it except when lie is in distress 
himselt, or in order to relieve the distress of a son. In the 


case ot its idle expenditure or consumption, he is bound 
to repay it with interest. 

to looking back on all the texts quoted in this Lecture, the Stridimna 
development of Stridhana and of the proprietary rights 0 f i( ud inlier * 
women in general will be found to have gone hand in hand, perty.™ 
those writers who, as shown in the last Lecture, deny the 
1 jght ot females to the inheritance in every case, or admit 
f 'em as heirs in some exceptional cases only, take an 
equally narrow view of the right of women to possess 
separate property or do not recognize any such right in them. 

nose writers, on the other hand, who, like Katvavana, 
Yajnavalkya, Brihaspatl, Devala, and others, recognize the 
" idow as an heir, acknowledge equally the right of Women 
to possess considerable independent property, which must 
never be taken by any male relative except the husband, 
who has a right to use it in certain cases of distress. It 
m true, that, as regards the origin of this separate property 
°i a woman, it includes neither property acquired by 
manual labour, nor what she may have inherited. It 
consists, even according to Katyayana (though not accord- 
ln g‘ to Devala), entirely of gifts received from relations, but 
these gifts in order to be designed by so many names 
according to the different occasions on which they had 
been received, must have assumed a conventional character. 

L us tom obliged the family members to bestow them even 
against their will on their wives, daughters, daughters- 
m-law, and sisters. But the right of a woman over 


2 . Apariirka explains and amplifies this text as follows :—(Far the Snrtx- 
^ 't. hit Aj>p, n ti.r.) She may use that {rift, or what she has received 
l orn hov husband, in a manner not opposed to the law cyan without tho 
I emission of her brother-in-law or other (relations). 

16 
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inherited property was constantly kept distinct from her 
power over her'separate estate, the latter being far greater 
than the former. 

The later Jurists, in dealing with the texts on Stridhana, 
might have recourse to their usual method of taking the 
most recent texts for the basis of their disquisitions, because 
they came very near to the notions of their own age and 
contained the fullest exposition of the law on the subject. 

This course has been deliberately followed by the writers 
of the Bengal School, who have based their rules mainly 
on the texts of Katyayana, and on the principle deduced 
from them that Stridhana is that property of a woman 
which she may give, sell or use independently of her 
husband’s control. This view may be termed the conserva¬ 
tive one. It is put forth in an elaborate form in the 
Dayabhaga, but Jlmutavahana has borrowed it, no doubt, 
from earlier Commentators, and the texts on which it is 
founded are quoted with approval in such early works as 
Apararka and the Smritichandrika. 

However, the ambiguity of the term Stridhana might 
give rise to an entirely different view of the matter at a 
time when the unsophisticated writers of the Smriti period 
had been succeeded by a set of learned Commentators, who 
took delight in philological and etymological inquiries, and 
did not scruple to assign a different signification to a term 
than that which it had in popular usage. The opinion 
that Stridhana, conformably to its etymology, denotes the 
whole property of a woman, might spring up naturally 
enough among the Commentators of the Yajnavalkya and 
Smriti, because that work tacks on the particle adyam, Szc., 
to its enumeration of the constituents of Stridhana, and 
treats of succession to a woman’s property in two different 
places. The two passages (II. 117 and II. 143—145) might 
be taken as intended to supplement one another, and the 
theyry developed from them: that Stridhana, “ woman’s 
estate,” is a general term including all property acquired 
in a legitimate manner by a woman. 

Now this is at first sight a thoroughly revolutionary 
theory. If the technical signification of Stridhamv is an¬ 
nulled, the consequence must needs be that all wealth, 
however acquired by a woman, has to be considered as her 
independent property, and must pass in that peculiar line 
of descent which was expressly devised for her separate 
property only. It is hardly a matter of surprise, therefore, 
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that this theory, though put forth b}' no les3 an authority Lectitrb 
tlian Vijnanegvara, has encountered strenuous opposition x - 
from other Hindu Commentators, and has been denounced 
as anomalous by the Highest Judicial Authority. It has 
been repeatedly denied, moreover, that the theory in ques¬ 
tion has been put forth at all by Vijnanegvara, and this 
view has been elaborately worked out quite recently by 
such an eminent author as Mi*. Majme (§§ 524-525). It 
will not be superfluous, therefore, to devote a brief discus¬ 
sion to this important subject. I remark by way of Intro¬ 
duction that an independent examination of the whole 
Subject has caused me to arrive in the main at the same 
conclusions in regard to the principal questions involved 
as those asserted by Messrs. West & Bidder and more 
recently by Dr. G. D. Banerjee. 

On one point I am entirely in accordance with Mr. L > s not 
Mayne as well. Yajnavalkya himself has evidently never 
thought of using the term Strldhana in any other thaii a Yajna- 
technicalsen.se. He agrees in that respect with the other 
Legislators. , Moreover it appears quite doubtful whether 
the reading Adyam is the correct one. It has long been 
known that Jimutavahana reads Chaiva, instead of Adyam, 

— i.e., that he places a mere expletive particle at the end of 
the text of Yajnavalkya instead of terminating it with 
an ‘etc.’ Now the same reading Chaiva for Adyam is 
found in the old Commentary of Apararka, and what is even 
more important, the analogous passage in the Vishnu-smriti, 
which enumerates the constituents of Strldhana in precise¬ 
ly the same manner as is done in the Yajnavalkya-smriti, 
has also no Adya appended at the end. The Vishnu-smriti 
very often contains the very Sutras which the author of 
the Yajnavalkya-smriti has versified. How awkward and 
out of place that * etc.’ is will appear very clearly by 
considering the next verso in the Yajnavalkya-smriti, 
which runs as follows : that which is given to the bride 
by her Baadhus, Oulka, and Anvadhcyaka,—these her 
kinsmen take if she *die without issue. This verse and the 
preceding one on the constituents of Strldhana have to 
be rca<,l together. Now the second verse mentions three 
further constituents of Strldhana, and it is very difficult 
to see how this could have been the case if the preceding 
verse had terminated in the original work of Yajnavalkya 
with the comprehensive word Adyam, ‘etc.’ Granting, 
however, for argument’s sake, that the reading Adyam is 
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Lecture the correct one, it does not follow that Vijnauegvara has 
_ll interpreted it correctly. On the contrary, the term Adya 
or Adi, which means literally ‘and the like,’ and occurs often 
at the end of an enumeration, can only be used to include 
such objects as are similar in character to those previously 
mentioned. Therefore, in the passage in question, it cannot 
mean “any other separate acquisitions” as Yij nan egvara 
contends ; but it can only refer to such acquisitions 
of a woman as are similar to other objects of which 
Stridhana consists. It may mean, as one of the Southern 
Commentators (Madhava) explains, property purchased 
with what is given during the bridal procession or other 
such acquisitions; or it may denote presents of another 
kind than those previously mentioned; or it may be a mere 
expletive word, as Dr. Burnell supposes. 

How to Granting all this, granting that VijnaneQvara, misled 
question, perhaps by a false reading, has grievously misunderstood 
the text before him, or that he has misinterpreted it 
intentionally, the whole question does not turn upon the 
philological skill of Vijnane$vara and the soundness of his 
method of interpretation, but it may be summed up in 
this : Does V ijnaue^vara actually hold that property 
Three in- acquired by a woman in any way whatever is her Stii- 
in C Co?e- ea dhana, or does he not think so? It appears probable that 
brooke’s no doubt would ever have been entertained about Vijna- 
translation. ne<?vara ’ s opinion on this point if it had not been for three 
slight inaccuracies in Colebrooke’s translation of the 
passage in question, and I may be allowed to remark inci¬ 
dentally that this fact points to the necessity long ago 
urged by Professor GoldstUcker of a revision of Colebrooke’s 
Translation of the Mitakshara. In order to expose the 
misconceptions that have arisen, it will hardly be neces¬ 
sary for me to quote the whole passage from the Mitakshara. 
ilncairiev ^ l0 0,n ^ ss ^° n ' a Colebrookc’s translation of two Sanskrit 
* ■' particles heading the fourth clause in that Section of the 

Mitakshara led the High Court of Bombay to believe that 
the property acquired by a woman through inheritance 
from her husband is not Stridhana according to the Mitak¬ 
shara. This is the one fatal inaccuracy in Colebrooke’s 

iTi«Varoc ,d ^ rans hition of that passage. I must quote in full the texts 
mau.ui .ha . of the first clause in order to be able to point out the 

second inaccuracy which has been discovered like the 
first by Dr. Bidder, and the third inaccuracy or rather 
indistinctness which does not seem to have been noticed 
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hitherto. The clause in question contains Vijnaneqvara’s Lecture 
verbatim explanation of the before quoted text of Yajna- x - 
valkya on Stridhana. The translation of this text in Cole- 
hrooke’s version runs as follows: “What was given to a 
woman by the father, the mother, the husband or a brother, 

01 ‘ received by her at the nuptial fire, or presented to her 
0n her husband’s marriage to another wife, as also any 
other (separate acquisition), is denominated a woman’s pro¬ 
perty.” What follows in the Mitakshara is a running 
commentaiy on this verse. I will first tell you how I 
propose to translate it: “ That which was given by the 
father—as a compensation for the supersession (thus far 
Recording ^to Colebrooke); likewise as indicated by 
the word Adyam (etc.), property which she may have 
Required by inheritance, purchase, partition, acceptance or 
finding; ail these descriptions of property are denominated 
Woman’s property; (by whom?) by Maim and the other 
Rncient sages.” It will be observed that, according to this 
translation, each clause in the text of Yajnavalkya has a 
elause corresponding to it in the commentary. In Cole¬ 
brooke’s translation, on the contrary, the three last clauses are 
merged into one and are closely connected with what pre¬ 
cedes them. He translates: “And also the property which 
she may have acquired by inheritance, purchase, partition, 
seizure or finding, are denominated by Manu and the rest 
Woman’s property.” The difference between Colebrooke’s 
translation and the version proposed before is chiefly due to 
the fact that the two words ‘ Etat’ these descriptions of 
property, and Adyam, ‘etc.,’ have been omitted in Cole- 
hrooke’s translation. This is the second inaccuracy. 

Thirdly, it would appear from Colebrooke’s translation as The third 
the well-known Legislator Mann wore the authority for '"accuracy. 
Tijnane$vara’s assertion that property acquired by inherit¬ 
ance, etc., is also included in the term woman’s property, 

. n reality all Yijnanegvara means to say is that the phrase, 

^ is said or denominated (Prakirtitam) is used in this text 
°i' Yajnavalkya as in other texts, in order to represent the 
preceding definition of Stridhana as the authoritative ernana- 
ti°u of some ancient sage, whether the mythical Mann or 
'mother. A precisely analogous passage may be found in 
' ajuavalkya (I. 200), where the term ‘ it is said ’ (Prakirti- 
t; m) occurs at the end of a verse just as in the definition 
°f Stridhana, and is explained by YijnS.ueyvara in exactly 
rim samemanuer as here—vis., as referring the text inques- 
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Lecture tion to an enunciation of Manu or another sage. In other 
works, too, the Commentators explain this phrase in the 
same manner. 

^ r - It is by the inaccurate translation of Colebrooke that 

option* Mr. Mayne’s theory regarding the view taken by Vijnanet;- 
vara of Strldhana has been called forth. In remarking on 
this Section of Colebrooke’s Translation he says: “ VijnaneQ- 
vara repeats and expands this text (the text of Y ajnavalkya 
on Strldhana), adding * and also property which she 
may have acquired by inheritance, purchase, seizure or 
finding, are denominated by Manu and the rest woman’s 
property.’ Now Manu certainly says nothing of the sort, 
llis enumeration is contained in the fourth clause of the 
same Section of the Mitakshara : It is so strictly limited 
to personal gifts that Vijnane^vara and others think it 
necessary to add that the six classes of gifts there stated 
are not exclusive of any other sorts of property.” The 
second proposition is perfectly true, but as I have just 
shown, Vijnane^vara has never meant to say that the sen¬ 
timent in question occurs in the Code of Manu. Yet the 
supposed attempt on the part of Vijnane^vara to disguise 
the real opinion of Manu and to gain a support for his own 
theory regarding the extent of Strldhana from this fabri¬ 
cated authority, appears to have in part prompted the first 
proposition of Mr. Mayne as well. But what really lies at 
the bottom of his entire theory is the second inaccuracy in 
Colebrooke’s translation. The principal part of this theory 
may be stated mostly in Mr. Mayne’s own words as follows : — 
Yijnaueijvara includes in the term Strldhana . property 
acquired by a woman in any way whatsoever. Yajhavalkya, 
on the contraiy, includes in that term no other kinds ot 
property except those which he mentions expressly in his 
definition of Strldhana, as well as special gifts made to a 
woman by her own family and certain gifts made to her as a 
bride or a superseded wife. In treating ot Succession to Stri- 
dhana, however, Vijname 9 vara does not refer to Strldhana as 
defined by himself, but to Strldhana ;is defined by Yajiia- 
valkya. "The special line of succession which he ordains 
for Stridh$na applies only to Strldhana in that restricted 
sense, and certainly not to property inherited from a male, 
the devolution of which had been exhaustively treated in 
an earlier Section of the Mitakshara. It will be seen that 
this theory is based on the presumption of a difference of 
opinion existing between Vijuaneijvara and the author 
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upon whom lie is commenting. It results, however, from Lecture 
what has been saicl that the distinction here proposed x - 
between the opinion of the Commentator of Yajnavalkya 
and the opinion of Yajnavalkya himself has no foundation 
in fact. It may be added that an assumption of this kind 
labors under a great antecedent improbability. The rela¬ 
tion of a Hindu Commentator to the work commented 
upon by him is one of strict reverence, and the Commenta¬ 
tors ot such sacred works as the Smritis in particular, 
blend their own views entirely with the views contained 
m those works. However they may twist the sayings of 
the different Smritis in order to make them agree with one 
another, or with some favourite theory held by themselves, 
they would never venture to differ from them in outward 
semblance. 

I he result of the foregoing discussion may be summed Use of the 
up in this, that any attempt to restrict the extent of the^®^" 
various kinds of property classed as Stridhanaby Vijnane^- the Mitak- 
vara must invariably end in failure. Any one indeed shanL 
who has access to the Sanskrit original will readily admit 
the correctness of the view that, according to Vijnane^vara, 
the term Stiidhana means simply woman’s estate,— i.c., 
property of any description belonging to a woman. This 
use of the word Stiidhana may be traced throughout the 
whole Section ot the Mitakshara on Stiidhana. 1 Several 
instances of it, which do not seem to have been noticed as 
yet in connection with this subject, occur in the Section on 
Seizure of a Woman’s Stiidhana by her husband in times 
of distress ('ll. 11, 31 —34). What is even more important, 
the opening words of that Section contain the phrase—he 
inay take his wife’s goods. Yet in the text of Yajnavalkya 
immediately following, the goods referred to are evidently 
not property of a woman generally, but her Stiidhana, and 
are designed by that name. This shows that no difficulty 
was callable of deterring Yijnane^vara from the pursuit of 
his theory that the two terms, a wife’s goods and her 
•Stiidhana, are convertible. Another characteristic passage 
°f this kind in the Section on the Daughter’s Right of 
Inheritance has been adduced and discussed in the last 
Lecture. It is equally clear that, in an earlier part of the 
Mitakshara (I. 2, 9; the term Stiidhana is used in reference 


1 his. however, does not come out in Colebrooke s Version of tlie 
•ditakskara. 
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to the whole property of a woman, and it is a significant 
fact that Vijnane 9 vara considers the two tests of Yajna- 
valkya quoted in Mit. I. 2, 8, and II. 11, 34, as intended 
to supplement one another, though the one i*efers to 
share obtained on partition, the other to a species ot 
Stridhana. 

The existence of Vijnane 9 vara’s anomalous theory regard¬ 
ing the extent of Stridhana being undeniable, the only serious 
objection to be raised against it is its anomalous character. 
It is obvious that, by demurring to the authority of Vij- 
nanec.vara in this one instance, a dangerous precedent will 
be established for all other cases in which a difference of 
opinion exists between Vijnane^vara and his brethren. Yet 
this course has been adopted by most of the British Jurists. 
I imagine there can be no other justifiable reason for such 
a strong deviation as this from an established doctrine of 
Vi jn alien vara than by proving that it is either absolutely 
inconsistent with other doctrines held by the same author 
or with custom. However, on examining everything 
Vijnanecvara has to say on the subject of Stridhana, it 
will be found that not only is he perfectly consistent with 
himself, but his views regarding the constituents of Stri¬ 
dhana will entirely lose their anomalous appearance by 
being combined with what he says about the nature and 
incidents of Stridhana. His views regarding the descent 
of Stridhana in particular have evidently been formed 
with reference to his peculiar doctrine regarding the wide 
extent of Stridhana. Moreover, if Vijnane 9 vara’s theory 
were a mere philological whim, it would probably not 
have been followed by any other Commentator. It has 
been repeatedly asserted, indeed, that Vijnane^vara stands 
quite or nearly alone with his view. Hie fallacy of this 
assertion has been illustrated by Hr. G. H. Banerjee by 
means of a detailed review of everything to be found on the 
subject in the other translated Sanskrit Commentaries and 
Digests. It is important to observe that all the evidence 
winch has been collected from hitherto unpublished works 
tends to confirm the theory of the Mitakshara even more 
strongly than the evidence brought together from printed 
books. . 

Thus Kamahikara, in the Vivadatandava, Section on 
Stridhana, after quoting Yajtiavalkya’s definition of Stri¬ 
dhana, adds just as, Vijnanecvara : “ As indicated by the 
use of the word Adi, acquisitions made by inheritance, 
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purchase, acceptance and so on are also included in this Lecture 
definition.” 1 • • 

Balambhatta (Lakshmidevi) mentions and censures ex- Bainm- 
pvessly the reading of the Eastern Lawyers, Chaiva lor bimtta. 
Adyam, in tlic text of Yajnavalkya.'', He says, that the 
ex])letive particle Eva substituted for Adya by these authors 
makes no sense. 

Nandapandita, in the Vaijayanti, expressly includes all Namia- 
other acquisitions of a woman in the term Stridhana, and pa “ - lta ' 
what is particularly interesting, he deduces this docti’ine 
not from the text of Yajnavalkya, but from Vishnu s defini¬ 
tion of Stridhana. That definition, as has been seen above, 
agrees almost word for word with Yajnavalkya’s, but, 
instead of ending with Adya, it terminates with the exple¬ 
tive particle Iti, meaning (if perforce to be translated) 

“ thus has Stridhana been described.” Nandapandita, 
however, after having explained the foregoing part of the 
Sutra, remarks on the meaning of Iti as follows : “ As 

indicated by the word Iti, property received during the 
bridal procession, and property obtained b\ 7 inheritance, 
purchase, partition, acceptance, finding, as maintenance, in 
the shape of ornaments or of gifts, etc., has also to be 
included. All these species of property together should 
be known to be Stridhana. For Gautama says (X. 39): A 
man becomes owner by inheritance, purchase, partition, 
seizure or finding. And Devala says : Funds for her main¬ 
tenance, etc.” (see above). The attempt to impart such a 
wide meaning as this to an insignificant particle like ltv 
can hardly be°accounted for except on the supposition that 
Nandapandita, in due deference to the author of the Mitiik- 
shara on which he had compiled a learned commentary 
previous to writing the Vaijayanti, felt bound to impart 
exactly the same meaning to the text of \ ishnu as that 
assigned to the text of Yajnavalkya by \ ijnfmeyvara. 

Another Commentator of the Mitakshara, Viyvc^vara. says Tiff¬ 
in the Madanaparijata, after quoting t the text of \ ajna- %ua ' 
valkva on Stridhana : “ The word Adya refers to property 
acquired by spinning ( Kart ana ), purchase, partition, seizure, 
finding a treasure, and other modes of acquisition. Ihc 
fact that Vi^veyvara here speaks ot spinning ( harfana ) 
instead of inheritance ( Riktka ) might seem .to constitute 
an important difference between his doctrine and the 


1 and 2 (l or tho Sanskrit, see Appendix-') 
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Kart ana, 
s collec- 

tion,~and one MS. from Dr. Biihler’s collection, can 
only be clue to an oversight on the part of a copyist, 
as Vi^ve^vara must have derived his opinion on the 
subject from the Mitakshara, which, no doubt, contain¬ 
ed the reading ( Riktha) inheritance. In his Commentary 
on the Mitakshara, the Subodhim, V^vegvara has impli¬ 
citly followed Yijnanegvara. 1 

Huiiradevn. One Madras authority also assents unreservedly to the 
doctrine of the Mitakshara. The Sarasvatrvilasa, which 
has now been printed, alter quoting the test of Yajna- 
valkya, repeats word for word the clause of the Mitakshara 
regarding the term Adya (§ 264). It is true that, in some 
passages of his work, ltudradeva uses the term Stridhana 
in x-eference to the separate property of woman only. On 
the other hand, he takes a very friendly attitude towards 
the proprietary rights of women, which is exhibited, ex/., 
by the fact that he treats Stridhana, by the side of the 
succession to males, as obstructed property. 2 

Apartfrka. However, Yijnane^vara’s theoiy does not receive more 
striking confirmation from any other quarter than from 
Apararka’s Commentary of the Yajnavalkya-smriti. Apa- 
rarka had that identical l’eading Chaiva in the text of 
Yajnavalkya befoi’e him, which caused Jimutavahana to 
put forth his restrictive definition of the term Stridhana. 
Nevertheless, what Apararka says about the meaning of 
this reading is this: “The particle Cha has the same 
meaning as Adi, ‘etc.’ Therefoie it is used in order to 
include other species of Stridhana, such as are mentioned in 
the following texts : —The wives shall obtain an eqxxal share 
(Yajn. II. 115) ; the mother also shall receive an equal share 
(Yajn. II. 123) ; the fourth part of their own share (Mann IX. 
118); let the daughters divide the nuptial present of their 
mother (Vas. XVII. 46); this and whatever else may become 
the property of a woman is denominated woman’s property, 
(by whom?) by Manu and other ancieut sages.” 3 ' These re- 


1 Thus he says (for the Sanskrit , sen Ajtpmdix) : —“ Some assert that 
the term Stridhana must not be interpreted according to its deriva¬ 
tion. That is wrong. It has to be understood in accordance with its 
derivation. In order to point this out, he says : —The term Stridhana 
must be interpreted in accordance with its derivation.”— (Mit. II. 113.) 

- Mr. Foulkes’s Preface, p. 22. 

3 (For the Sanskrit, *ec Appendix.) 
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marks prove that Apararka, though he has followed a differ- Lecture 
ent reading, managed to arrive at the same conclusions as x - 
V ijnane$vara by a different process of reasoning. What is ' 
particularly important, lie expressly includes in the term 
btridliana all property obtained by partition or inheritance 
by a woman whether in her maidenhood, during coverture, 
or as a widow. It should also be mentioned that Apa¬ 
rarka, in- commenting on the text of Katyayana regarding 
the maximum amount of donations of Stridhana, says it 
relates to donations made in the course of one year. This 
M'iue interpretation, which has been adopted by most other 
Commentators, tends to illustrate the prevailing tendency 
to extend the original sphere of Stridhana property. 

I he practical importance of the cpiestion regarding the Dominion 
constituents and extent of Stridhana arises first, iu the 
law regarding a woman’s dominion over her Stridhana and 
other property, and secondly, in the rules regarding the 
descent ot Stridhana. Reserving the latter subject for 
another Lecture, I pass to a consideration of the manner in 
which the rules ot the Smritis regarding a woman’s domi¬ 
nion over her property have been worked out in the Digests 
and Commentaries. It has been stated before that the 
Mitakshara adheres to its definition of Stridhana throughout 
the Section on that sort of property, and that, accordingly, 
the rules of the Mitakshara as to the exceptional cases in 
which the husband is permitted to make use of his wife’s 
Stridhana relate to Stridhana in its widest, not in its tech¬ 
nical, sense. Against other relatives than her husband, a 
Woman’s power over her property may be more consider¬ 
able than this, but it is subject, of course, to the ordinary 
limitations incumbent on her proprietary right, which may 
be gathered from the general rules as to the dependence of 
women. On thispoint Vijnane^vara expresses a very stronor 
opinion in the untranslated part of the Mitakshara. In 
commenting on a text of Ygjnavalkya, which corresponds 
exactly to the well-known text of Mann regarding the 
perpetual dependence of women (IX. 9), lie says (Calc, ed., 
fol. 12, p. I): —“Before marriage the father shall restrain 
a woman from wickedness, and after it the husband, failing 
him the sons, and in her old age, the said relatives being 
deficient, the distant kinsmen ; on failure of any relatives, 
the King according to the text: If both tlie husbands and 
father’s race are extinct, let the King be the protector and 
guardian of a woman. Therefore, women are not independent 
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Lecture at any time.” Tn his commentary on the next verse, Vijna- 
ne9vara <jixot.es with approval a great number of texts 
relating to the custom of Sail, from which he says great 
advantage results to a widow. Under these circumstances, 
the silence frequently deplored of Vijnane^'ara regarding 
the exact extent of a woman’s power over her property can 
hardly be interpreted in a sense favourable to woman’s rights, 
and it is far from probable that Vijnane^arai meant to 
grant to a woman that limited power over her estate even, 
which males have in disposing of ancestral property. It 
appears thus that the effect of Vijnaneyvara’s wide inter¬ 
pretation of the term Stridliana is neutralized by her-want 
of independence. The corresponding portions of the com¬ 
mentary composed by Vijnan.e$vara’s contemporary, Apa- 
rarka, show that the texts, under which a woman’s power 
over inherited property is restricted, were not unknown in 
the epoch of Vijtianetjvara. The latter omits to quote 
them, simply because they were unnecessary for the eluci¬ 
dation of the Yaj navalkya-srnriti, which contains nothing 
corresponding to them. 

Mayukim. In the absence of special provisions on this point in the 
Mitakshara, we shall have to turn, for further elucidation 
of it, to the later writers of the Mitakshara School, none 
of whom has understood Vijnanecvara as an apostle of 
woman's rights. Beginning with the Bomba} 7 School we 
shall have to consult chiefly the Mayukha, which divides 
Stridliana,— i.e., the entire property of a woman, in refer¬ 
ence to the dominion over it, into two distinct classes. 
The Saudayika, as defined by Katyayana, is under the full 
dominion of a woman, excepting only presents of an 
immovable kind received from her husband, which are 
subject to his control in his lifetime, and must not be 
alienated by her even after his death. The text of Narada, 
on which this prohibition is rested, is indeed quoted as 
authoritative in nearly all standard works. Her power over 
her supersession fee and other kinds of Stridliana (Adhi- 
vedanikadyam) is also restricted under the Mayukha. This 
important rule is deduced from a text of Manu (JX. 190), 
which relates really to the property of the husband, though 
Nilakantha, by means of a forced construction, makes it to 
apply to Stridliana. 1 This, of course, does not impair the 

1 Borrodaile’e translation of this passage (JV. 10. 8) contains several 
mistakes. See West and iiiihler, p. 71, note (first ed.), Siimtiohaudrika, 
IX. 1, 13, 14; aud Maudlik’s Vyavulnua Mayukha. 
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value of the important rule to be inferred from this text Lbcthee 
tnat, during the lifetime of her husband, a wom'an may not x - 

alienate any part of her Stridhana except Saiidayika pro- - 

])erty without her husband’s assent. As for the meunino- 
of the term Adhivedanikadya, “ the supersession fee and the 
rest,’ there can be no doubt that it refers to all other kinds 
of Stridhana than those consisting of gifts from relatives, 
as otherwise the term Adhyagnyadi, “ property o-iven 
before the nuptial fire and the rest,” would have been used. 

1 on, as all other kinds of Stridhana, besides the Adhi- 
^edanika, are gifts from relatives, it follows that property 
obtained by inheritance, Ac., must be meant. This passage 
y ^he way affords an additional argument in favour of 
m v iew, that the term Stridhana is not used in a techni- 
oa sense in the. Alayukha. lhe power of a widow over 
inheiited from lier husband is greater than tliis 
m hlilaka^tha’s opinion, as may be seen from the Section on 
a Widows Right to Inherit. A widow is at liberty to 
alienate property inherited from her husband for any reli- 
or charitable purpose, though not otherwise. A text 
. Katyayana, prohibiting the gift, sale or mortgage by a 
widow of property inherited from her husband, is explained 
away by JNilakantha as referring merely to prohibited mfts 
to unworthy persons; and of a text of Brihaspati regard¬ 
ing the incapacity of a widow to hold immovable propertv, 
le proposes to get rid by means of either of the two 
restrictive explanations of it proposed by Devannabhatta 
and Madhava. 1 Devannabhattas interpretation, to'which Hie 
seems to give the preference over Madhava’s, as he names 
It first, will be quoted afterwards. It is nearly equivalent 
to a flat denial of Brihaspati’s statement. That the hus¬ 
band’s power over Stridhana is greater than that of any 
other relative is shown particularly by the rules reo-ardino- 
cases of distress which are considered to justify him hut 
no one else, in consuming his wife’s Stridhana even against 
her will. These rules in the Mayfikha are given in "strict, 
accordance with the texts of Y&jnavalkya. DevaJa,and Katya- 
.Vana on the subject, and an instructive summary of the law 
deduced from these texts in all the Schools may be found in 


l\r* CU86. Borrodaile’ 8 translation (IV. S. ,‘l) is more exact than 

andalik’s. According to the latter, Nilakantha miglib be supposed to 
<-H(} his lull assent to the doctrine of Madhava. that a widow canuot sell 
* n otherwise dispose of immovable property without the consent of'the 
c o- heirs. 
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Lecture Dr. G. D. Banerjec’s Tagore Lectures (p. 220). On one minor 
x - point I am unable to agree with my learned predecessor. 
I consider it as certain that, in the Mayukha just as in the 
Mitakshara, these rules do not refer to Saudayika pro¬ 
perty alone, but to all property of a woman except what 
has been acquired by mechanical arts or received from a 
stranger. If Nilakautha had meant to exclude inherited 
property, he would have used the terms Saudayika or Stri- 
dhana proper instead of speaking of ‘ Stridhana’ simply. 1 ' 
Viramitro- The Viramitrodaya agrees on the whole very closely 
daya ' with the Mayukha. Mitrami^ra is especially explicit about 
a widow’s right over her estate which he discusses in the 
Chapter on Obstructed Heritage. There, in attacking the 
narrow views of Jimutavahana on this subject, he goes the 
length of asserting that the Bengal theory of factum valet 
is quite as applicable to women as to men. This, however, 
is wrangling for victory rather than for truth, and what 
Mitramitya really means to establish is the following:— 

1. Women may use the entire property inherited from 
their husbands, but they are not allowed to waste it. 

2. A wasteful use of the property includes — (a) making 
presents to players, dancers, and the like unworthy per¬ 
sons ; (b) wearing costly dresses and the like, and eating 
dainties and the like; (c) selling or mortgaging the pro¬ 
perty otherwise than in cases of necessity, — i. c., if they are 
unable to subsist otherwise. 

3. Gifts made for religious purposes are always.valid. 

4. The widow is not bound to preserve the whole 
property of her husband for his co-heirs. They take after 
his death what is left of it. 

Yivd.ia- The Vivadatandava sides with the other Bombay and 
tnmiava. p eiiares authorities against the narrow views of the Bengal 
School, especially as far as a widow’s dominion over her 
husband’s property is concerned. 

Other In some works of the Southern School, and in all works 
School*, of the Mithila and Bengal Schools, the term Stridhana is 
taken in a more or less restricted sense. In these Schools, 
therefore, the question as to a woman’s power over 
Stridhana and over property inherited from males, are 
two entirely independent subjects. It is, however, advis¬ 
able for the sake of comparison to treat them both 
together in this place. 


The term Paribbustaika Stridhana, “technical Stridhana,” is actually 
used by Nilakautha further on in the Section on Succession to Stridhana. 
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The Smritichandrika, in the Chapter on Obstruct# Inhe¬ 
ritance (XI. 3, 8), states, that whatever property the mother 
inherits, is taken by her as her own separate property just 
as the Adhyagnika and other kinds of Stridhana, and not 
as property common to herself and to her husband. It is 
true that this passage, as pointed out by Dr. G. D. Banerjee, 
is not found in the Calcutta Edition of the Smritichandrika 
on Inheritance, but it occurs both in the MSS. used for 
the English Translation and in three good MSS. of the 
Smritichandrika consulted by myself. 1 This passage is 
important: (1 ) as containing evidence in regard to Devanna¬ 
bhatta’s notions as to the extent of Stridhana; (2) because 
it proves that, according to this authority, the mother’s 
fight over inherited property stood higher than that of 
other females. As regards the first point, this rule has 
not unjustly been taken to prove that the Smritichandrika 
does not include inherited property in its definition of 
Stridhana. As for the second proposition, it goes to show 
that, under the Smritichandrika, those South Indian deci¬ 
sions are objectionable in which the right of a mother 
over inherited property has been placed on the same foot¬ 
ing as a widow’s right over such property. The power 
of a widow to alienate her husband’s inheritance is abso¬ 
lutely restricted to gifts for charitable purposes, and she 
is enjoined to endure patiently any opposition offered by 
the husband’s heirs to the application of the wealth left 
by him. Of Saudayika, the Smritichandrika takes a far 
more narrow view than all other works, restricting it as it 
does entirely to nuptial presents received from her father’s 
family. 2 In every other respect, the Smritichandrika agrees 
with the Mayukha, and may not improbably be viewed as 
its source in this case. Devannabhatta’s restrictive inter¬ 
pretation of Brihaspati’s text regarding immovables, as 
relating to property inherited by a daughterless widow 
only, is actually quoted in the Mayukha, as has been seen 
before. Devannabhatta’s rules on the subject of Stridhana 
other than Saudayika must be referred to the remaining 
kinds of technical Stridhana only, not to woman’s property 
in general, as Devannabhatta seems to take the term 
Stridhana in a technical sense. 


1 ( For the Sanskrit, see AppendU.) 
3 Smiitichaudiikii, IX. 2. 1—12. 
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Lecture T1 ie Madhaviya (|>. 33), in stating tlie limitations to which 
a woman’s power over property inherited from her husband 
Madim- js subject, introduces the distinction between movable and 
viva. immovable property, and attaches more importance to the 
nature of the property than to theparticularpurpo.se for which 
it is alienated. In fact, where immovable property is con¬ 
cerned, alienations for any purpose are not permitted under 
the Madhaviya except where the consent of the co-heirs has 
. been obtained. In other respects, Madhava agrees with 
Nllalcantha and Mitraihiqra, except that his rules regarding 
cases of distress distinctly refer to technical Stiidhana 
only. Varadaraja’s opinion cannot be made out, as lie 
confines himself to quoting a number of texts without 
Sarasvati- explaining them. The Sarasvativiiasa does not state the 
vilasa. extent of a widow’s power over her estate, and as for its 
ruling on Stiidhana, it is often not clear, whether Stiidhana 
proper or the entire property of a woman is meant. It 
calls Saudayika all gifts received from affectionate kindred 
at any time, but it remarks also with equal generality 
that a woman shall have no independent power over them 
in case they con^jst of immovables (§§ 24!) foil.) 

Day a- The Davabhaga, as has been seen, makes the absolute 

bhaga. dominion of a woman over her Stiidhana follow from its 

nature as being her separate property. It does not give 
a full enumeration of all the single species of property 
falling under this head, but it is careful to exclude from 
Stiidhana inherited property, property acquired by mecha¬ 
nical arts, and gifts received from a stranger, so that the 
Stiidhana is in the main reduced to the Saudayika property 
described in the well-known text of Katyayana, which 
Jimutavahana quotes with approval as expressing his entire 
opinion on the subject. All other property would be “the 
property of a woman ” (Striya dhanam), — but not “ woman’s 
property” (Stridhanam) in the proper sense of the term, and 
might be taken by the husband even where no distress 
exists, Avhereas the rules relating to seizure of his wife’s 
goods in times of distress apply to Saudayika only. The 
same power does not, however, belong to other relatives 
than the husband, and a widow must not be disturbed by 
the co-heirs in the quiet possession and enjoyment of her 
husband's estate. But she is not allowed to alienate it 
at pleasure like her Stiidhana. As regards the exceptional 
occasions which justify its alienation, they are generally 
believed to be much the same, as those stated above accord- 
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ing to the Viramitrodaya. As, however, Mitvamicra inveighs Lecture 
against the Bengal doctrine as being too narrow, the view x - 
generally taken of the Dayabhaga doctrine is probably more 
favourable to women than it should be. The rights of other 
female heirs appear to be equal to those of a widow. 1 2 3 

Raghunandana and Crikrishna follow in the main the Raghu- 
doctrines of the Dayabhaga. The latter author statesandtwt 
expressly, that Stridhana and Saudayika are synonymous krishna. 
terms, and ordains, like the Ylramitrodaya, that widows, in 
case they are unable to subsist otherwise, may mortgage 
and eventually sell their husbands’ estates. Another doc¬ 
trine of Crikrishna, which has often been quoted with 
approval "* and become law in Bengal, is to the effect that 
Stridhana, which has once passed as such by inheritance, 
loses its character of separate property. It would seem 
to result from this rule, that the right over it of those on 
whom it devolves by inheritance, is by no means equal 
to the right of the original owner.* Exactly the opposite 
is affirmed by Jagannatha, who says distinctly that aji,gan- 
daughter may dispose at pleasure of Stridhana inherited 
from her mother. Jagannatha has also noticed several obtained 
points not touched upon by his predecessors, among which Y pnni ' 
the law as to a woman’s right over a share obtained 
on partition is of particular importance. Jagannatha’s 
remarks on this subject have been charged with inconsist¬ 
ency, as there is one passage in his work which denies 
the analogy between Stridhana and the share obtained on 
partition; 8 whereas in another place, a woman’s right of 
disposition over the share obtained on partition is placed 
on exactly the same footing as her right over her Stridhana. 4 
The Courts have, as a rule, adhered to the former statement 
as being conformable to the law regarding property obtained 
by inheritance, but the Judicial Committee treat the ques¬ 
tion as open. As the point is not yet concluded by author¬ 
ity, it seems worthwhile to remark that’Jagannatha’s 
l'eal opinion is most probably to be found in the second 
of the two passages above quoted. After repeatedly read- 


1 Duyabh. IY. 1; XI. 1 , 56—66 : XI. 2. 30. 31. A very careful ana- 
lysis of the Dayabhaga rules regarding dominion over Stridhana may J'o 
found in Trailokyanath Mitra’s Tagore Lectures, 223—227. 

2 Dtiyakr. II. 2, 27 ; I. 2. G ; II. 3. G. There is certainly no authority 
for adopting Crikrishna's doctrine outside of Bengal. 

3 Dig. V. 9. dxv (Madras Ed. II. p. 628). See Mayne. § 355. 

4 Dig. pp. 251, 253. See, too. West & Biihler, p. 301. 
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in^ this entire Section of his work in the original Sans¬ 
krit, I have arrived at the result, that Jagannatha places 
the share obtained by a woman on partition undei hei 
absolute control. The first passage occuis in a discus¬ 
sion on the right of succession to such property, and is 
intended to show that the rules governing succession to 
Stridhana are not applicable in this case. But this does 
not prove anything for Jagannatlia’s views on the subject 
of a woman’s dominion over a share obtained on partition, 
of which lie speaks in several places, and always in similar 
terms as in the passage above quoted. Outside of Bengal, 
the question as to a woman’s power over partition Stndhana 
is of less practical importance than within that province. 
It may, however, be observed, that property obtained by 
partition is included in Stndhana, not only in those woiks 
which reproduce Vijnanegvar&jb definition of Stndhana, 
but in Apararka’s Commentary as well, which quotes several 
texts relating to a woman’s share on partition as referring 

to one kind of Stndhana. „ 

The V ivadachin tamani differs from the Dayabliaga so tar 
that it does not make the full power of a woman over her 
Stndhana to follow from the very meaning of the word 
Stndhana. But it treats, just like the Dayakramasangraha, 
Stndhana and Saudayika as mutually convertible terms, 
so that, according to the Mithila School, a woman has full 
power over all kinds of Stndhana recognized in that School, 
subject only to the ordinary rules regarding a husbands 
ricdit to seize it in times of distress. J he divers sorts of 
Stridhana are enumerated according to the texts of Mann, 
Katyavana, Vishnu, and Devala, the text ot lajnava kya 
with the dangerous Idyam, ‘etc.,’ being purposely omitted 
and the equally general term Labha, gam, m t le ex of 
Devala, being referred to gifts received from relatives. With 
regard to all kinds of Stridhana or Saudayika, however, the 
Yivadachii.tamani draws an important distinction between 
movable and immovable property which it extends also 
to property inherited by a widow from her husband, or by 
a mother from her son. All movable property possessed 
by a woman may be alienated by her at will but over 
immovable property, her power does not extend further 
than to the right to use it. This is the clear import of 
Wchaspatimiera's remarks on the subject, as may be seen by 
referring to the original. Tagore’s somewhat loose transla¬ 
tion of them seems to have been sometimes misunderstood. 
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Whatever may be the Law of Mithila on this subject, Lecture 
there is no authority for holding, that a similar distinction, 
as far as a widow’s right over her inherited property is immovable 
concerned, has to be observed in Bombay and South India, property 
No doubt the text of Narada regarding a woman’s want "mi south' 
of power over immovable gifts from her husband prevails India, 
in all provinces. But no other South Indian writer besides 
Madhava extends this distinction to inherited property. 

In the analogous passage of the SarasVativilasa, none but 
Saudayika property is referred to. In the Mayukha, as has 
been seen, the opinion of Madhava is quoted, but is appa¬ 
rently not approved of. It may be confidently asserted, 
therefore, that there is no more reason for observing this 
distinction in regard to property inherited from males in 
Bombay and South India, where this point seems to be still 
open to question, than in Bengal and Benares, where the 
non-existence of such a distinction as this has long been 
settled by authority. 

It appears from the foregoing discussion, that the divers Result. 
Schools do not differ so much in regard to the subject of 
dominion over Stridhana and other female property as 
might have been expected, considering their radical differ¬ 
ence of opinion in regard to the meaning of the term 
Stridhana. Jxmutavahana appears to take a especially nar¬ 
row view of a widow’s power over property inherited from 
her husband, but this is altogether natural, considering the 
extension of female succession to undivided property in the 
Bengal School. In the Mitakshara School, the principal 
successors of Vijnane§vara have, by introducing the dis¬ 
tinction between Saudayika and other property of a woman, 
essentially removed, as far as dominion over Stridhana 
goes, the consequences of bis identification of Stridhana with 
female property in general. 
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Object of the early rules on the descent of Stridhana — Simultaneous succession 
of males and females— Property of a maiden — Remote heirs— Growth of 
these rules — The Commentators—Mitakshara character of its system—In¬ 
herited property — Dayabhdga system —The other Schools — The principal 
question — Meaning of Dayada—Property must not be diverted from the 
family — Unpublished Digests — Remote heirs. 

It lias been shown that, in the Smritis, the term Stri¬ 
dhana is used with reference to the technical Stridhana only, 
and it is for this technical Stridhana that the ancient 
lawgivers of India have devised that special line of descent 
which has become the subject of so much comment and 
diversity of opinion in the Digests. The object of this 
institution seems clear. From recognizing the independent 
property of women in ornaments, household furniture, and 
other articles usually in their possession, there was but one 
step to declaring these articles as the privileged property 
of females, which was not to be estranged from its natural 
owners even in consequence of their death, and was, there¬ 
fore, to descend to other female family members. 

A number of other writers agree in calling the sons and 
daughters together to the succession. Paraskara mentions 
the unmarried daughter as heir in the first instance, hut he 
adds that, in a competition between married daughters and 
sons, the sons shall take an equal share. Manu ordains (IX. 
102) that, on the death of the mother, the uterine brothers 
and the uterine sisters shall equally divide the, maternal 
property; and in another place (f X. 195) he says, that such 
wealth (meaning the Stridhana of the mother) shall belong, 
even if she die in her husbands lifetime, to her issue. 
This is probably the correct interpretation of the second 
text of Manu ; hut it must he owned that, together with 
the analogous text of Yajnavalkya on the right of the 
Bandhus, & it might ho interpreted in a moi'e restricted 
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sense, so as to refer to the Anvadheyaka and the lo v j no . lectuee 


XI. 


husband’s donation only. In failure of issue, the husba. n j 
shall inherit, in case he was married according to one o,£ — 

the five first rites ending with the Gandharva rite, and the 
parents shall inherit in case the marriage had been con¬ 
tracted according to one of the three blamed rites (IX. 
19G-197). Virtually the same rule is contained in a text of 
Yama on succession in the case of a childless woman. 

Under this rule the husband is placed in a somewhat more 
favourable position than according to the rules of Yajna- 
valkya and Vishnu. But the question as to the legitimacy 
or illegitimacy of the Gandharva rite, — i.e., of love-matches 
without parental consent, is one about which a general 
uncertainty prevails in the Smritis. There is a further text 
of Mann (IX. 193) to the effect, that daughter’s daughters 
shall receive something out of their grandmother’s pro¬ 
perty ; and another text, under which the property of 
Avoman of lower caste descends to a step-daughter of the 
Brahman caste (IX. 198). Devala ordains that, on the Devain. 
death of a woman, her Stridhana shall be taken in equal 
shares by her sons and daughters ; should she have left no 
issue, it shall be taken by her husband, mother, brother 
or father. Canlchalikhita declares, that all the uterine 
brothers and the maiden daughters shall take the (mater¬ 
nal) property in equal shares. 1 The following rules are laid 
down by Katyayana, who, as has been seen in the last Kiityd- 
Lecture, has treated the Law of Stridhana with far more J’ ana - 
detail than any other Smriti-writer. But on failure of 
daughters, the (mother’s) estate belongs to the sons. What 
she had recei\'ed from her relations (Bandhus) shall, go 
back to her relations; on failure of such, it shall go to the 
parents. Sisters having husbands should share with the 
relations (Bandhavas). Thus has the law regarding Stvi- 


Property of 


dhana and Succession to Stridhana been propounded. The ^ > 
heirs to a maiden’s property ( Rilctha ) are noticed by Bau- a maiden, 
dhayana, alias Narada, who says that it shall be taken by 
her uterine brothers; on failure of them, by the mother; and 
on failure of her, by the father. This text is not traceable 
to either the Dharmasutra of Baudhayana or the ISarada- 
smriti. The law regarding the more remote relations, who Remote 

------— —-- 1 

1 Thus according to the reading of the Dayabhugq. (Gal. ed., p. 1-^) 
and of Baiamblxatta. H&radatta, in his Commentary on Gautama, reads 

the -wife and the daughters. According to this reading, the 
whole rule must be referred to property left by a male. 


heirs. 
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Lecture are t° succeed on failure of a husband, etc., is stated less 
- XI. clef^y than desirable in the following text of Brihaspati 
0 ,v Vriddba-Catatapa. The mother’s sister, the maternal 
uncle’s wife, the paternal uncle’s wife, the father’s sister, 
the mother-in-law and the wife of an elder brother are 
pronounced similar to mothers. If they leave no legitimate 
son of the body, 1 nor daughter’s son, nor their son, the 
sister’s son and the rest shall take their property. 

Growth of On a careful examination of the great variety of 
these rules. d oc trines embodied in these texts, the result will be 
readily arrived at, that they contain the laws of different 
countries, and especially of different times. The most im¬ 
portant point of difference between the earlier and the 
later texts consists in the introduction in the latter of the 
sons as heirs. So considerable in extent and value had 
the Stiidhana become in course of time, that its exclusive 
devolution in the female line was no longer compatible 
■with Hindu notions of the perpetual dependence and in¬ 
feriority of the sex. The recognition of the husband and 
father as ultimate heirs, on failure of daughters, may per¬ 
haps be viewed as the connecting link between the 
exclusive female succession of the older period and the 
simultaneous succession of sons and daughters in the 
modern period of the Hindu Law. The importance attri¬ 
buted to the particular marriage rite, in which the deceased 
proprietress of Stiidhana had been married by her husband, 
savours of priestly influence. It may, however, have had 
a foundation in actual usage so far that the right of 
legitimate husbands stood higher than of those whose 
legitimacy was considered doubtful. Besides, the Asura 
wedding being the principal among the lower marriage 
forms, the bride-price paid at an Asura wedding and deli¬ 
vered to the woman could naturally revert to the woman’s 
family after her death, as being the group of persons ori¬ 
ginally entitled to its receipt. The preference shown to 
unmarried daughters over married ones is due to the fact 
that those daughters who had been provided for in marriage, 
naturally did not seem to stand in need of Stiidhana so 

1 In nil the translations of this text, the clanse “the son (of a rival 
wife)” is inserted before the clause “ nor daughter’s son.” This is in 
accordance with the observations of the Indian Commentators on this text. 
But the term putra (suta) being used without any qualifying epithet, 
cannot denote the stepson. It has to be combined with the preceding 
term aiirasa, and both words together denote “ the legitimate son of 
the body.” 
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much as their unmarried sisters. Baudhayana’s rule re- Lecture 
garding the devolution of a maiden’s property corresponds ^ 
very nearly to Gautama’s observations on the descent of 
her Culka. An unmarried damsel in early times could 
hardly have possessed any other property hut ornaments 
and other presents received from relations, and those gifts 
which had been presented by the bridegroom to her parents 
as her bride-price, and had afterwards been delivered to 
her as a dowry. Katyay ana’s rule, that property given by 
the Bandhus passes to the Bandhus, may be explained as a 
result of the principle that Strldliana being composed of 
gifts should return to the original donars. The Indian The Com _ 
Commentators, instead of removing the contradictions be- meutators. 
tween the conflicting Smriti texts b} 7, the application of 
the historical method, have resorted to their usual practice 
of explaining them away through certain bold freaks of 
interpretation. The adoption of this practice in the. 
present instance has engendered the more diversity of 
opinion, because part of the Smriti texts bearing on this Mitak- 
subject are really ambiguous. Vij n anecjv ara has founded shara. 
his system in the first instance on the two texts of 
Yajnavalkya (II. 117, 145; in which the daughters are 
named as heirs to female property. He refers both texts 
alike to the entire property of a woman, but he thinks 
that in the second of these texts, in order to avoid tautology, 
the term daughters should be referred to the daughters 
daughters. In order to determine the order ot precedence 
anumg several daughters, he avails himself of Gautama s 
rule regarding the relative rights of married and un¬ 
married” poor ami rich, daughters. From another text of 
Gautama (XXVIII. 25, 26) he infers that the Culka, con¬ 
trary to this rule, shall go to the uterine brothers, after the 
death of the mother. A third text of Gautama (XXVIII. 

15) serves the purpose of establishing the right oi repre¬ 
sentation, where the Stridhana passes to the daughters of 
daughters. That text relates in reality to the property of 
a man who has left children begotten on different wives. 


From the text of Manu on the 


right 


of grand-da\iMd ters 
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(IX. 193), be deduces the rule, that m cases of competition 
between daughters and daughters daughters the latter 
shall receive a trifle. The claim to the inheritance of the 
daughter’s sons is inferred from a text of Xaun a u • ~ 
in which the issue (anvaya) of daughters is called to. the 
succession. Vijnane^vara refers the teim to ma t issue 
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Lecture alone, though there is not a shadow of reason for the res- 
xi: ' trictive interpretation. The right of the sons is established 
by means of the rule of Manu (IX. 192) on the common 
right of the sons and daughters to the maternal property. 
According to Vijnane^vara, however, the sense of Manus 
rule is this, that the daughter shall take first and the sons 
afterwards. He takes great pains to substantiate this in¬ 
terpretation, the arbitrary character of which is obvious 
enough. On failure of issue of the whole blood, the 
daughter of a rival wife of a higher caste, or the issue of 
that daughter, shall inherit. This rule is deduced from a 
text of Manu, which refers to a wife of the Brahman caste 
onl}’ > (IX. 198). On failure of sons, the grandsons shall 
inherit. This law, curiously enough, is deduced from the 
obligation of sons and grandsons to pay the debts of their 
The char- ancestors. The artificial character of this system, which, 
acterofthis as has been seen, rests on a very slender basis of texts 
system, j um bled together in a thoroughly arbitrary manner, is 
exactly evidence in favour of the assumption that Vijna- 
neovara in forming this system had a special object in view. 
He would hardly have resorted to such a fearful method 
of interpretation as this without a special reason for it. 
It may be supposed a 'priori therefore to be connected some¬ 
how with that important feature of Vijnane<;vara’s Theory 
of Succession, the inclusion of inherited property in the 
Inherited constituents of Strulhana. The rule which results from 
property, ^is doctrine, viz., that property inherited by a woman 
descends to her daughters, etc., just like Stiidhana 
proper, is that feature of VijnaneQvara’s theory of Strl- 
dhana which has rendered it so objectionable in the eyes 
of the English Jurists and has caused it to be overruled by 
the highest Judicial Authority. 

That inherited property of a woman, no matter from 
whom it may have been inherited, ranks as Strldhana 
under the Mitakshara, lias been shown in the last Lecture. 
Clearly then, there bring no provision to the contrary, 
such property is governed by the same rule of descent as 
all other Strldhana. Thus far the Mitakshara ; but what 
do the other writers say about this matter? It may 
be pointed out first, that the second old Commentary on 
the Yajnavalkya-smriti is entirely in accordance with the 
Mitakshara. It has been proved in the last Lecture that 
Apararka and Vijnane^vara agree perfectly as to the 
meaning of the term Strldhana, and that the dissertation 
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of tlio former author on this subject contains a parti- Lecture 
cularly important confirmation of Yijnane^vara’s doctrines, XT - 
because ho arrives at the same conclusions as he by a 
different and more elaborate rain of argument. The same 
remark holds good with regard to his Teaching on Succes¬ 
sion to Strldhana. Most of his observations on this subject 
occur in the gloss on Yajnavalkya (II. US), which verse 
treats of the devolution of the maternal property,— i.e., of 
the mother’s entire wealth without distinction ; and this fact 
by itself is highly characteristic, because it shows that 
Apararka made no difference, as regards the order of suc¬ 
cession, between Strldhana proper and the remaining pro¬ 
perty of a woman. 

The Dayabhaga, which takes the term Strldhana Dayabimga 
in its’ original restricted sense, does not include pro- S}btem ’ 
perty inherited from the husband in that denomination. 

Such property, under the Dayabhaga (XI. 1, 56 —59), 
descends to the heirs of obstructed property, and not to 
the heirs of Strldhana on her death. This rule is deduced 
from a text of Katyayana on the widow’s succession, under 
which the property inherited by her decends from her to 
the Dayadus. The ambiguous term Dayada may denote 
“ the heirs,” but Jimutavahana is certainly wrong in refer¬ 
ring it to the well-known series of heirs to obstructed pro¬ 
perty as established by Yajnavalkya. Even assuming that 
Katyayana was acquainted with Yaj naval kya’s text on 
Obstructed Inheritance, which is doubtful, lie cannot be 
supposed to refer to the heirs as stated by Yajnavalkya, 
as his own list of heirs differs from that given by Yajna¬ 
valkya. Dayada evidently denotes the coparceners of 
the deceased husband in this place. Property inherited 
by another female follows the same rule of descent under 
the Dayabhaira (XI. 1, 68) as the inherited property of 
a widow. Strldhana proper is divided into several classes 
by Jimutavfihana. Yautuka— i.e., property given at the 
nuptials—descends first to the unbetrothed daughters ; on 
failure of such, to those who are betrothed; and on failure 
of such, to those who are married. I his rule is founded 
on a very peculiar interpretation ol a text ot Dautama 
(XXVIII. 24), which is quite differently interpreted in the 
Mitakshara, as has been shown before, and on a false ety¬ 
mology of the term Yautuka in a text of Manu (IX. lol), 
as being derived from the root yn, “ to join, and denoting, 
therefore, a gift presented at the nuptials. So strongly 
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Lecture has Jlmutavahana’s system been influenced by the intro- 
duction of this new category of Strfdliana, that he opposes 
to it all other kinds of Stridhana by the name of A} r au- 
tuka Stridhana other than Yautuka. Both Yautuka and 
Ayautuka is again divided into several species by •)imuta- 
vahana, and for each of these classes of Stridhana he pro¬ 
poses a different order of succession, though the heirs do 
not differ all of them in each case. 

The other On a number of important points most Avriters of the 
Schools, other Schools harmonize entirely Avith the Bengal Authori¬ 
ties. In particular, they divide the general category of 
Stridhana into a varying number of species, among which 
the property called Yautuka occupies a prominent position. 
It is generally considered to denote nuptial property, and 
this interpretation is apparently very old and has been 
borrowed by Jlmutavahana from his predecessors, 
inherited On the principal question, vizi] whether or no inherited 
property. p r0 p er ^y descends in tlie same manner as Stridhana proper, 
most of the later writers seem to differ from Yijnanetjvara 
and Apararka, but neither do they agree with the doctrines 
held in the Bengal School. Strange to say, the second 
Bombay Authority after the Mitaksliara, the Mayukha, 
agrees with the Dayabhaga more closely in substance, 
though not in form, than any of the other works. It 
ordains that all Aparibhashika Stridhana, i.e .,- —that pro¬ 
perty of a woman which is not technical Stridhana,— 
shall descend to the same heirs as the property ot a male, 
and not to those heirs who take the Stridhana proper. 
As instances of Aparibhashika Stridhana, the Mayukha 
mentions property acquired by partition (Vibhaga) or by 
spinning. 1 The Vivadachintamani, Madhavlya and Smriti- 
chandrika may be supposed to be equally adverse to the 
Succession of Inherited Property in the female line, as they 
do not class such property as Stridhana, but they do not 
state distinctly on whom it is to devolve. They quote, 
however, the text of Katyayana, under which property 
inherited by a sonless widow descends to the heirs of the 
husband, and not to her own heirs. 2 Now the term the heirs 
(Dayadus) of the husband has been shown to relate to 
his coparceners, and this is also the explanation which 
the Yxramitrodaya gives of it. 

1 Mayukha IV. 10, 26 (97 Mandlik). Borrodaile’s reading- of this im¬ 
portant passage is hardly intelligible. 

2 Vivadachintamani, 261 (Tagore); Miidhavlya, 32; Smribichandrika 
XI. 1,32. 
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It is far from improbable that this doctrine expresses the Lecture 
opinion of some of the Southern authors as well. As the XI - 
meaning of Dayada in the text of Katyayana is not ex- :4o n)ir „ o{ 
plained by them, the simplest and best course is to give its Diyi'uu ° 
natural meaning to it. Moreover, though the Srnriti- 
chandrika does not comment on the term Dayada itself, 
there is sufficient circumstantial evidence to show that it 
means to refer it to the coparceners. For the Smriticlian- 
drika (XI. 1, 33) considers the rule of Katyayana to apply 
to the estate of an undivided coparcener, and the heirs 
of such a man, as is well known, are the other undivided 
coparceners. It is true that the text of Katyayana loses 
through this interpretation its applicability to property 
inherited from a separate male. But, on the other hand, 
the text of Katyayana is the chief stay of the Bengal 
theory, which identifies the heirs to property left by a 
female with the heirs to obstructed property of a male. 

As the Smritichandrika takes a different view of the 


import of that text, it can hardly be supposed to acquiesce 
in the conclusions deduced from it by the Bengal writers. 

The Sarasvatlvilasa, although embracing the interpreta¬ 
tion of the Smritichandrika (§§ 521, 522), has a curious 
disquisition on the text of Katyayana (§§ 532— 534), in 
which it is applied to divided estates as well, and the 
following rule deduced from it and from another text. If 
the widow dies leaving a daughter, her inherited property 
goes to that daughter, to the daughter’s son and to the 
other heirs (of obstructed property). If she leaves no 
daughter and the rest, the inheritance does not belong to 
the parents and the rest (i. e., tc/those who take obstructed 
property on failure of the daughter’s son), but to the heirs, 
i.e., to the former coparceners of her husband. Why the 
rule regarding Obstructed Inheritance is to be iollowed as 
far as the daughter only, does not become clear ; it may 
be because the daughter may be considexed to possess a 
birthright interest in all the property of hex father. 

Jud°in<r these theories on their intrinsic merit, it seems Property 
clear that one of the chief objects of the Indian Law of 
Inheritance, viz., to prevent the family property from from the 
going out of the family, is obtained by them more ertec->• 
tually than even by the Bengal system. In the case of 
the widow, which is the most coin mop and important case 
of all, the Yiramitrodaya names the former coparceners 
of the husband as heirs to a widow, whereas the Bengal 


be 
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Lecture writers make her property pass to her daughter. The 
XI - Sarasvatlvilasa so far agrees with the Bengal writers, but 
instead of introducing the daughter’s son after the daughter, 
it causes the inheritance to pass, on failure of her, at once 
to the former coparceners, excluding entirely the mother 
and other female heirs. Under the Mitakshara, the family 
property when inherited by a widow is not quite so well 
protected against being estranged from the family as it is 
in the other Digests. Nevertheless, the true object of the 
Mitakshara system of Succession to Stridhana, which lias 
been analysed before, is apparently no other than this, to 
counterbalance the effect of the inclusion of inherited 
property in the definition of Stridhana, by devising an 
altogether new line of descent of Stridhana. This has 
been effectively accomplished by Vijnaneijvara. For, as has 
been pointed out by Messrs. West & Biihler, 1 the Mitak¬ 
shara series of heirs to the property of a sonless widow 
is not less propitious to the interests of the family than 
the Bengal system except in a single case. 

Unpub- It may be observed finally, that the unpublished Digests 

Digests of the Mitakshara School agree more or less with the Mi¬ 
takshara and Apararka, the Mayuklia being the only work 
outside of Bengal in which the Bengal system regarding 
the devolution of inherited property of a female is follow¬ 
ed. Thus the Madanaparijata discusses first the Buies of 
Succession to Stridhana, which designation, as pointed out 
in the last Lecture, it applies to the entire property of a 
woman. The series of heirs to a woman’s property (other 
than Culka) is stated as follows in the Madanaparijata.'"’ 
The ^mother’s wealth shall be taken by the daughters; 
on failure of them, it shall belong to the daughter’s daughters 
and daughter’s sons; on failure of them, it shall belong 
to their descendants,— i. e., to the race of a daughter’s son. 
The race of the daughter’s sou is alone referred to, and 
not the race of the daughter’s daughter. On failure of 
descendants of the daughter’s son, the son, the grandson 
and the rest shall be heirs in succession. 3 The resemblance 


i IT ]22,1. edit. * 2 (For ^ Sanskrit, sec Appendix .) 

3 (For t/ic Sanskrit, sec Appendix.') ‘‘However, what the mother has 
taken at the division of her father’s patrimony, or inherited from her 
husband, shall be divided equally by the sons and daughters*” Further 
on. Nan dap audita says* that a full share shall be given to maiden 
daughters only! married daughters taking a quarter of a share. Where 
there are sons, they shall also take & full share, and on failure of 
daughters, they 'hall take the whole. On failure of sons, the daughter’s 
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of these rules to the Mitakshara Law is sufficiently appa* Lecture 
ren . Vayayanti (XVir. 21) establishes live Jine/ofdes* ™ 
eent i°r as many different sorts of Stiidhana. The last — 
ot these is property inherited from the father or husband 
and the rules of descent for such property, though, not 
Identical with the Mitakshara rule regarding descent of 
tudhana m general, differs equally from the series of 
iieirs to obstructed property. Kamalakara, in the Vivada- 
tauqava, gives likewise various lines of descent for various 
\in * ot Strldhana. He does not refer to inherited pro- 
pu y expressly, but seems to include it in the denomina- 
1011 ?; ot rid ban a other than Yautuka,” for which he 

piescnbcs that line of descent which in the Mitakshara 
is ordained for Strldhana generally. 1 

o, k is il onl y 111 order to establish the order of precedence Kemote 
nong the i emote heirs to Strldhana, who come after the lieir3, 
lusjam and parents, that Kamalakara refers to the ana- 
°g\ of the heirs to obstructed property. The force of this 
analogy has been recognized by Messrs. West & Bidder, Dr. 

• V ,r‘ a, . ul other authorities, and there is nothing 

n the Mitakshara itself to contradict it. It should, however, 
observed that, although Madras and Benares Law is 
t,o\eme( ry the MitaksharS, female Sap indas cannot now 
succeed under the law of these two provinces to female 
Property any more than to the obstructed estate of a male. 

ns l.s no doubt a deviation from the Mitakshara system, 

-Hit the exclusion of females having been carried out in the 
case of remote heirs to the property of a male, it would 
>e lo S ical adobt them to succession in the case 
c female property. The exclusion of female Sapindas 
jrom succession to a woman’s property is, moreover, express¬ 
ly pronounced in the Viramitrodaya (241). The Bengal 
system of remote heirs to Strldhana is based entirely on 
flie text of Brihaspati, which has been quoted before. 2 In 

£on or grandson sliall inherit it. After him come the sister’s sous and 
e , re ? t °_ r ( fc he brother-in-law aud the rest), according as the nromirtv 
° i £F lve< * from the father s or from the husband’s family. 
sav ff a ? 1 f lilkara bas, however, misquoted Vijuanegvara. as he makes him 
of h * aC * 80nS 001110 di ™tly after the married daughters in the order 
a motke r’s property. (For the Sanskrit, set* Appendix.) In 
f e t ° 0tlo l 1 on . tke Widow’s Right of Succession he quotes Katyayana’s 
It ]in S U i 10 of tlio Dayadus to take after her with*ait a comment. 

Dronriri-, OW0 ^ er ; been shown before (p. 265) that includes inherited 
P 2 Th i ° : iefinifcio * of Stridhana. 

Davahh-. ^is text has been erroneously given in Colebrooke’a 

lyaiihaga IV. 3, 31. See Tver’s Smpitch,, p. 30, note; Banerjee, 133. 
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SUCCESSION TO FEMALE PROPERTY. 

closing Modern Law of Succession to Female Property, I 
may observe that I have dwelt principally on those points 
Oil which I am unable to agree with previous writers on 
Stridhana, a repeated discussion of the whole subject 
being hardly called for after the copious treatment ot it in 
Dr. G. D. Banerjee’s Tagore Lectures on Stridhana and 
other recent works. 


The correct translation may, however, he found in Colobrooke’s Digest V. 
0, dxiii. 








LECTURE XII. 

EXCLUSION FROM INHERITANCE. 

—nci— 

The old texts— -The modern wofks — Meaning of Nirindriya — Gladness, etc., 
need not be congenital, nor incurable — Incurable disease — Leprosy — 

Long and chronic diseases — Penances — Undutiful sons — The prodigal — 
Members of a religious order — Sarasvativilasa—Women—Removal of 
disability — Subsequently arising disqualifications — Subsequent inchastity 
of a widow—• The disability personal only — Claim to maintenance—Ten¬ 
dency of decisions — The Sachsenspiegel on exclusion from inheritance. 

The native Legislators of India have been frequently The old 
condemned for the excessively wide extension given by tests ‘ 
them to the grounds of exclusion from inheritance. This, 
however, is no original feature of the Indian Law of Suc¬ 
cession. According to the Gautama-smriti (XXVIII. 43), 
the earliest Indian law-book which has come down to the 
present time, no other sort of person is disabled from inherit¬ 
ing than the idiot and the eunuch. It is true that other 
ancient enumerations of persons unfit to inherit are more 
comprehensive than this one. Thus Baudhayana (II. 2, 3, 

37—40) excludes from inheriting all “those who are 
incapable of transacting legal business” and mentions as 
instances of such persons—the blind; idiots ; those immersed 
in vice (or afflicted by calamities) ; the incurably diseased 
and others similary circumstanced; those who neglect their 
duties and occupations; and the outcast and his offspring. 

But on reviewing all the Smriti texts on this head, * 1 it 
will be found that the following persons only are men¬ 
tioned as incapable of inheriting in the majority of these 
texts —viz.: outcasts or persons expelled from society (10 
Smritis) ; eunuchs or impotent men (0 Smritis) ; idiots and 
madmen (G Smritis each). All the other antegories are 

1 Baudhayana and Gautama, ibid ; A'pastamba II. 6, 13. 3; II. 6. I I. 

I. 15; Vasishtha XVII. 62—64 ; Vishnu XV. 32 : Manu IX. 201, 213. 214 ; 
Yajnavalkya II. 140; Niirada XIII. 21-22; Devala. Brihasput-i, Cnnklni- 
likhita or Cankha. Ivatyayiina. 
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Lecture referred to in some schools only. They are blind and deaf 

I_' persons, especially those who are so from the date of birth; 

the dumb, the lame and, generally speaking, those deficient 
in any one organ of sense or action ; lepers ; those afflicted 
with any other agonizing, chronic or incurable disease; 
illegitimate sons; the offspring of an outcast; those who 
have entered a religious order, as well as apostates from 
religious mendicity; a spendthrift; an enemy to his father; 
one who has sinned against either of his parents; an elder 
brother who cheats his junior brothers at the division of 
the patrimony ; one who has committed a minor offence 
(upapataka) ; and a vicious man or one devoid of virtues, 
or who neglects his duty. 

niofion This is a formidable list, but neither is such a compre- 

works hensive enumeration as this given in auy of the modern 
works. Thus the Mitakshara refers to those categories 
only which are mentioned in the texts of Yajnavalkya, 
Vasishtha, Narada and Manu : one impotent ; an outcast 
aud his offspring ; the lame ; idiots ; the blind ; the incurably 
diseased ; members of a religious order; an enemy to his 
father; a minor offender; one deaf or dumb; and one 
deficient in an organ of sense or action. Other Digests of 
the Mitakshara School, such as, e. </., the Smritichandrika, 
Mayukha and Vivadachintamani, quote a larger number 
of texts than the Mitakshara; but considering the general 
policy of the Mitakshara Law, it may be justly called into 
doubt whether their teaching should be allowed to over¬ 
rule the Mitakshara doctrine in this case. It has been 
seen in a former Lecture, 1 that the early rules regarding 
the exclusion of an elder brother, who cheats, his junior 
brothers at the division of the property, and of a lazy 
member of the coparcenary, who refuses to work, were ex¬ 
plained away by all Commentators. It should also be 
considered that the general tendency of the Mitakshara to 
uphold the rights of the family in the strictest form pre¬ 
cludes the idea of any one family member being debarred 
from his share for any other than the most sufficient 
reasons. 

Mennineof Another difference of opinion, besides the one resting 

Nirindriya. Qn var yj,,g number of texts quoted in each Digest, has 
been called forth by the philological difficulties besetting 
the interpretation of some of the terms used in the old 
texts on exclusion from inheritance. No other among 


1 P. 2C0. 
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those terms is so ambiguous as the phrase, ‘those who are 
Nirindriya anyhow’ in a text of Manu (IX. 201), which is 
quoted in all Digests. Occurring, as it does, at the close of 
a list of excluded persons, the word ‘Nirindriya’ may be 
supposed to be a general term denoting bodily infirmities 
or defects of every other kind than those specifically men¬ 
tioned in the previous list. Thus, in another text of Manu 
(IX. 18) 1 the same word ‘ Nirindriya’ is used with inference 
to women, and means ‘ destitute of strength.’ 2 3 Most Com¬ 
mentators, however, agree in explaining * Nirindriya’ etymo¬ 
logically as meaning one deprived of Indriya, and this 
interpretation may be justified by the analogy of the terms 
ViJcala ’ and ‘ ViJcalendriyap which are no doubt syno¬ 
nymous with Nirindriya. Now the term Indriya, ‘sense,’ 
iu the language of Manu and other Smriti-writers, is com- 
m°nty used to denote either the five senses, or those ten 
organs, of sense and of action, 4 which were distinguished 
by the naturalists of India. But Indriya may denote 
semen virile as well, and a further difference of interpreta¬ 
tion is caused by the fact that the absence of Indriya may 
either be a congenital defect, or caused by a malady. 

J bus have arisen the various conflicting interpretations, 
■which are to be found in the remarks of the Digests and 
Commentaries and of the Castris on the text under notice. 
Ihe Mitakshara explains Nirindriya as denoting one who has 
lost an Indriya, i. e., an organ of sense or action, by disease 
or other cause, and this interpretation ought to be viewed 
as settling the law in the schools governed by the Mitak¬ 
shara. Jagannatha, on the other hand, the only writer of 
the Bengal School who has explained this term, says it 


x See, too, Burnell. Yaradaraja 41, note. 

3 See the Petersburg Dictionary. This passage of Manu is a quotation 
from the Veda, and in the writings of the Ycdic period Nirindriya means 
po doubt 1 feeble, destitute of strength/ or 4 destitute of manly vigour 
impotent.’ And in reference to a cow, it means ‘barren.’ Medhatithi, on 
M- IX. 18, says it means that women are deficient in strength, constancy 
insight, power, kc. (For the Sanskrit, set Appendix.) Jones, following 
Jvullfika, translates Nirindriya by * having no evidence of law.’ Raghav.i- 
ua g m ^ agrees with Kulluka. But this interpretation is quite arbitrary. 

Vishnu XV. 32 ; Manu VIII. GO. Jones renders mhilendriya by ‘one 
ivlio has lost the organs of sense,’ but it really denotes one who has not 
the use of some one organ. Medhatithi refers it to * blind and deaf per- 
R ? ns a ; n( I the like.’ Vijuanefjvara. in commenting on the same term occur- 
m an analogous text of Yajnavalkya (11.70), says it means those 
ciehcn nt in the sense of hearing, etc. 

1 he five organs of action arc : the voice or tongue, hands, feet, anus 
*nd pudenda, See Mauu IX, 00; Vishnu XCVI. 05 ; Yajnavalkya III! 
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Madness, 
etc., need 
not be con¬ 
genital. 


denotes lame persons and the like who are disqualified for 
acts ordained by the law. He further says, that the total, 
and not the partial, loss of an organ is meant, or at least 
complete inability to use it. The first part of this explana¬ 
tion seems to have been derived from the Vivadachinta- 
mani (243 Tagore). 1 It is important to notice that in all 
schools the Nirindriya is disabled from inheriting, no mat¬ 
ter whether his defect is congenital or not. Most of the 
defects included in this term, such as ,c.g., lameness, dumb¬ 
ness, and congenital blindness and deafness, are indeed 
provided for by special texts, but other defects, e. g., loss 
of the ears or loss of the nose, are not. 

It has, indeed, been frequently held that most of the 
infirmities mentioned as grounds of exclusion cannot have 
that effect unless they are congenital. The old texts, how¬ 
ever, though referring to blindness and deafness as having 
to be congenital, do not mention the same restriction in 
connection with any of the other grounds of exclusion. 2 
The Digest-writers have admitted this view, and it might 
even be doubted whether the Mitalcshara requires blindness 
and deafness to be congenital in order to operate as a bar to 
inheritance. 3 Jagannatha is the only writer who extends 
this condition to other disabilities, though his remarks 
on this subject are far from consistent. 4 Granting, however, 
for argument’s sake, that those passages of his Digest’’ in 
which he speaks of madness as being a ground of exclu¬ 
sion in every case do not contain his real opinion, Jagan- 
natha’s view of this matter is of very slight importance 
even in settling the doctrine of the Bengal School. The 


1 Midbava (39), the Mayukha (IV. 11.3), and Smritichandrika (V. 4) 
follow Vij nan e<? vara ; only the two last-named works seem to restrict 
the term Iadriya to the five senses, the power of smell or 1 lie nose 
being’ given as an instance. The Sarasvativilasa (§ li>0) dissents from 
this interpretation and seems to refer Nirindriya to congenital defects only 
($ 140). Kamalakara says it denotes those who have lost their heads or feet 
through disease. (For tit# Suatlmt, sir Appendix) The Jiramitrodaya 
refers it to one whose potency has been destroyed by illness, etc., in 
contradistinction to a naturally impotent man. (G. Sarkur, 263, has 
rendered this passage differently, but wrongly,) The Vivadachintamani 
rc f er3 it to those who are deprived of a head, foot or other (limb), and 
are therefore disqualified from performing religious acts. Narayana 
distinctly includes both the organs of sense and of action in the term 
Nirindriya; Medhfitibhi, Kullfika. Raghavananda and Nandanacharya 
scorn to think that the organs of action alone are meant. 

2 see Strange, I, 1 r>3 ; Maynr, §§ 610—512, and the cases quoted, ibid « 

3 See. too, Stnritichandrika V. 9. 

4 This has been observed by Sir Th. Strange and Mr. Mayne. 

$ Dig. V. 5, cccxxvi, cccxxix—cccxxxi. 
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Dayabhaga (V. 7, 10, 11), the principal authority of that Lectuhb 
school, quotes thi'ee texts, in which the exclusion of the 
madman is ordained without any restriction; and in com¬ 
menting on the text of Manu, Jimutavahana says dis¬ 
tinctly, that no other infirmity than blindness and deafness 
need have existed from birth. The same opinion is ex¬ 
pressed in Raghunandana’s Dayatattva and in the Daya- 
kramasangraha. Nor is it probable that Jagannatha would 
have discarded the doctrine of his predecessors, it his 
opinion had not been influenced by a Ialse reading in the 
text of Narada. That text, as quoted by Jagannatha, 1 
contains the clause : “ afflicted from the date 

of birth with insanity, blindness or lameness, whereas 
the ordinary reading is •* “ idiots,. madmen, 

blind, and iame persons.” The latter reading is found in 
all the other Digests and in all the manuscripts of the 
Narad a-smriti which I have been able to consult/ It is 
^difficult to say from what source the erroneous reading of 
Jagannatha may have been derived, and whatever may be 
the equities of the case, it is certain that Jagannatha s 
opinion on this point ought not to have been allowed the 
least weight by the Courts. As regards madness in parti¬ 
cular, there arc several passages in the Commentaries in 
which it is referred to as an illuess, and not as a natural 
defect existing from, birth. Thus the Mitakshara explains 
the term unmatta, ' a madman,’ as denoting ‘ one affected by 
any of the various sorts of insanity produced by disorders 
of the aerial humours, of bile, or of phlegm, or by a com¬ 
bined derangement of those three humours, or by posses¬ 
sion by a demon.’ 3 Apararka says unmatta means one 
oWicted with the illness called unmada—i. e., with mania. 

Of the Uiumncntators of Manu, no other than Narayana 
has thought it necessary to explain the term a madman.' 

He says, Idie deaf man likewise (as well as the blind man) 

\nust have been from birth; the madman and the rest 
invest be incurable. 4 _ 

1 Dfg V. 5, cccxx. 

a The manuscripts of Narada (XIII. 22) read idiots, 

madmen £nd lame persons; but this difference of reading does not 


. 'kinfr. unrlor nntinn 
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Nor incur- 
' able. 


Incurable 

disease. 


Leprosy. 


<8L 


The view enounced by N ar ay ana that madness and ohc 
like disorders must be incurable, in order to affect the 
right to inherit, is shared by few writers of note. The 
Vivadachintamani 1 states that blindness, deafness, madness, 
idiotcy, dumbness, and the loss of the hands, feet 01 ot 
another organ, must be proved to be incurable.. \ icv T ec- 
vara in the Madanaparijata- and Jagannatha in his Digest) 
la}' down the same propositions in regard to madness and 
blindness respectively. The other writers, however, do not 
mention any such restriction. On the contrary, a woik 
of such wide repute as the Smritichandrika (V. 2) 
declares the qualification of the term ‘illness.’ alone by 
the epithet ‘ incurable ’ * to show that other infirmities, 
such as impotency or the loss of an organ or limb, will 
produce a disqualification to inherit, though they may 
be curable or have arisen at a period subsequent to birth. 
This statement is quoted with approval in the Sarasvati- 
vilasa (§ 156). 

The term ‘an incurable disease’ being rather general, 
the Commentators have taken care to explain it j leprosy 
( Jcushtha ) and pulmonary consumption (ksliaya, yaks/i- 
mcinj being given as instances of incurable diseases causing 
exclusion from inheritance. Nandapaiidita* refers besides 
to the illness called bhaganda/ra, which consists of a fistula 
in the pudendum muliebre, the anus, etc. It may be 
inferred from the choice of these examples, that those 
diseases only were looked upon as causes of disqualifica¬ 
tion which produce a visible change in the system. 

Leprosy is mentioned as an independent ground of 
exclusion. The superstitious dread ot bpers, which lias 
formerly caused them to be excluded tron inheritance 
European countries as well, was enhanced m India by the 
belief in transmigration, which caused this and other loath¬ 
some maladies to be viewed as the consequences of evil 
actions committed in a previous existence. In some parts 
of India it was an established practice till quite recently 

the first Calced. (p. 24) has (the second edition has -smfc | ). 

Tho word adi in this clause must mean ‘ etc.,’ just as in the fallowing 
clause and the whole clause therefore means ‘ diser, e s dating 

from birth and other lasting diseases.’ 

1 ^ a ] c i;M. Tagores rendering*of tliis passage is ext finely loose. 

2 3 v. 5. ocoxxix. (For the Sanskrit , see Appendix.) 

3 V. 5. cccxxix. ^ 

4 Yai jay anti X \ . 32, 
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to bury lepers alive. 1 The vague epithets, long or chronic Lectuke 
and ‘ agonizing/ which are used to qualify the term * disease’ xn - 
in the text of Narada (XIII. 22), are explained in the same Loii^and 
way as the term ‘ incurable ’ in most Digests. Rac/hu- chronic 
nandana and other writers of the Bengal School appeal* 'to d ' sca3e3, 
have looked on such comparatively light distempers even as 
dysentery, gonorrhoea, black teeth and the like, as causing 
exclusion, on account of their being the consequences of a 
crime committed in a former existence. They directed, 
however, the performance of certain penances, by which 
the taint of sin believed to attach to such persons might 
be removed. This principle was applied to all diseases, 
including leprosy, by some, while others were of opinion 
that the non-performance of a penance by a sick man 
conld not bar his right to the inheritance. 2 Outside of 
Bengal, this curious extension of the system of expiation to 
evil acts committed in a previous existence has never 
obtained, and I have been informed by eminent Benares 
Bandits that in their opinion penances are only applicable 
to actions committed in this life. 

In all the schools, heavy offences entail expulsion from Penances, 
caste, and one expelled from caste is disqualified from in¬ 
heriting, but his‘right would revive after the performance 
of an expiation, which led to his readmission into caste. 

This is expressly stated in the Vlramitrodaya (253). It 
may be presumed a fortiori that the numerous minor 
vaguely defined offences, which are mentioned as grounds 
of exclusion, were removable in the same way. Viqveq- 
vara in the Madanapitr ij ata states generally, that the 
right to inherit revives when the defect has been re¬ 
moved either by a successful cure or by performing an 
expiation. 3 I quite concur in the opinion advanced by 
Mr. Mayne (§§ 508—513), that the wide extension given 
to the moral defects causing exclusion by the Brahmans has 
originated in the advantages which they secured to them¬ 
selves by devising a corresponding system of expiation. 

There are some cases, however, which may perhaps be 
viewed as exceptions to this rule. 

Thus the existence of a strong feeling against a son who Undutiiui 
ill-treats his father, is evidenced by numerous texts, and ll3 ‘ 

.! V us t- Pictures of Indian Life, p. 141. . 

' Jagnnnatha. I>ig. V. 5, ccoxxi—cccxxvi. The two terms in Cole- 
brooke’s Transinbu n—‘ one afflicted with elephantiasis ’ ami a leper—are 
Jx>th equivalents f<-r the Sanskrit Kushthin. 

J tlu: Sanskrit, sec Appnidisv.) 
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it would be only natural, therefore, if the father, in distri¬ 
buting the property, were allowed to punish an undutiful 
son by allotting a smaller share to him than to his 
brothers. The Commentatoi’s take care to direct that the 
wrongs received from a sou must have been of an aggra¬ 
vated character, in order to justify such treatment as this. 
Thus it is observed in the Sarasvativilasa (§ 151), that the 
term ‘an enemy to his father’ does not denote one who is 
simply disaffected towards his father on account of his 
partiality for another son, but one who forgets himself so 
far as to say ‘ He is not my father.’ Others explain the 
term an * enemy to his father ’ to mean ‘ one who beats his 
father,’ 1 or ‘ one who attempts his father’s life or commits 
other hostile acts against him.’ 2 I may be allowed to point 
out that in my own country such persons as have com¬ 
mitted a heavy offence against either of their parents 
may be disinherited by them, the enquiry into the quaestio 
facti being left to the judge. 

To protect the family property against waste by a prodi¬ 
gal son or brother would have been an equally natural 
tendency. The exclusion of the prodigal is peculiar to 
the Bengal School; for though one of the two texts on 
which this law is rested by Jagannathft is quoted in the 
other schools as well, the writers of these schools have 
adopted a different interpretation of it. They do not refer 
the term vikarmastliah in the text of Manu (IX. 213) to 
cambium and the like propensities 3 alone, but to vice in 
general. ° Jagannatha’s Digest (V. 5, cccxv— cccxvii) contains 
a copious discussion of the case of a prodigal. Far from 
being debarred of his entire share of the estate, he shall 
lose so much of it only as he has wasted. There is nothing 
in this rule certainly to offend the nicest sense of equity. 

The exclusion of all members of a religious order is a 
logical consequence of the rule that the entrance into a 
religious order and consequent relinquishment ol property 
operates like civil death in the Law of Inheritance. 1 In 
the same way monks and nuns used to be incapable of 
inheriting in Europe in the Middle Ages. 


i Dayakramasangraha. 2 Jagannatha. 

3 Kullukn says. it means * addicted to gambling, intercourse with had 
women. and the like acts.’ Rughavuuanda and the r-ayakramasanyraha 
(I i 1 C.) 1 addicted to gambling, drinking and the like habits.’ Medhatuhi, 
• those who do forbidden acta and neglect the affairs of the joint-family.’ 
* See untc, p. 175. 
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The Smriti texts on exclusion were evidently framed Lecture 
for men only, in accordance with the early law regardin'•• XII. 

the general incompetency of women to inherit. In tiio - 

time of the Digest-writers, however, this law had become 
obsolete long ago, and thus we find it stated in the w ’ 0me0. 
Mitakshara that the textual causes of exclusion apply in 
tlie case of females as well as of males. This statement is 
reiterated in the Viramitrodaya (253), Yaijayanti and Ma- 
danaparijfita. According to the Sarasvativilasa .(§ 149), 
those women only are excluded who are Nirindriya, i. e., 
who have not the use of a sense or of a limb. Inconti¬ 
nent widows are excluded from inheriting and from a 
share on partition in all the schools. There does not seem 
to be sufficient authority for extending this rule to 
daughters aud other female heirs. Harsh as all these 
rules may seem, they were considerably mitigated in prac¬ 
tice by several important restrictions:— 

First — The right to succession revives when the disabi- Removal of 
lity has been removed. The Mi takshara. (II. 10 . 7), Vivada- a>s«i»iiuy. 
tandava and Mayukha (IV. ii, 2 ) refer to the cure of bodily 
defects or mental disorders only, but Mitramigra (253) and 
the Commentators of the Mi takshara, Vi 9 . ve^ vara, and Ba- 
lambhatta, refer to penances as well as the means of 
removing the civil consequences of a moral fault. Jagan- 
natha , 1 on the other hand, speaks of penances alone as anni¬ 
hilating in his opinion the consequences of civil acts com¬ 
mitted in a former existence. The disqualified heir, whose 
disability has been removed, is compared to the son born 
after partition by the Digest-writers of the Mitakshara 
School, but they give no clue as to the way in which this 
analogy has to be worked out. 

Secondly —A share obtained on partition or by inherit- s«bse- 
anco, after having once vested in a person, is not divested fluently 
I>y a disability arising afterwards . 2 This rule, which is disq^iti- 
laid down by Vijnane^vara and his followers , 3 is of consi- cut ‘ ous - 
derable importance in deciding the vexed question as to 
whether subsequent incontinence in a widow will divest ^ iim 
her estate after it has once vested. This question has moimstity 
been answered in the affirmative by Jagannatha, and the of a widow, 
same view was taken by Sir Th. Strange and others, but 
the opposite doctrine seems now to be established in all 
provinces. There is indeed no reason why the analogy of 

See above, pp. 271. 277. 2 May no, § 514. 

* Mitiiksh. II. 10. 6: Viramilrodaya 253, etc. 




3NV 



280 


EXCLUSION FROM INHERITANCE. 


Lecture the other disabilities should not be applied to the case of 
XII. the incontinent widow, although this case is not discussed 
in, the Indian Digests in connection with exclusion ii'orn 
inheritance, but in the Chapter on the Widow s Succes¬ 
sion. It may be observed that the early Legislation of 
India appears to have been more severe on the inconti¬ 
nent widow than the era of the Commentators. The un¬ 
published Smriti of Haiita 1 (62-68) contains two Clokas to 
the effect that a wife, i. e., widow, may keep the property 
while she remains chaste. 2 In the opposite case, she shall 
lose it and shall be given so much only as will preserve 
her from starvation. An even more rigid rule is to be found 
in the Smriti of Paraxjara, who says (Chapter X), that a wife 
who has been unfaithful to her husband and has brought 
forth a child after adulterous intercourse, whether in her 
husband’s lifetime or after his death, shall be turned out 
of the house. But neither of these two texts is quoted in 
the modem compilations on law. 

The tiisabi- Thirdly — The incapacity to inherit is purely personal. 

eouaUniy" The legitimate sons of disqualified heirs take the share of 
their father. This is the general rule, but there are several 
traces of the existence of a stricter view which was 
opposed to the marriage of disqualified heirs on principle. 
Manu says (IX. 203): ‘ If the eunuch and the rest should at 
cmy time desire to marry, their sons shall be heirs, and this 
‘at any time’is interpreted by Kulluka as a hint that dis¬ 
qualified heirs, as a rule, ought not to marry. Gautama 
(XXVI11. 44) refers to the son of an idiot only. JNarada 
(XII. 31 — 38) gives a list of persons unfit to marry, which 

closely resembles the list of disqualified heirs. I he same 
author states as a necessary preliminary to marriage (All. 

8 _that a suitor shall be examined in order to ascertain 

his manly vigour, and gives some curious details regarding 
the signs by which the Tact of potency .and ot the reverse 
■was thought to be ascertainable. Vajnavalkya, on the 
other hand, endeavours to explain how an impotent man 
even may have a son. This is why he says that even the 
sou of the wife (Kshetraja) of a disqualified man may m- 
3)oiit (II 141). Most of the modem writers are agreed 
about the eligibility of all disqualified heirs for Marriage. 


'* The an< 
other com 
chubt'c 


1 Cod. H 
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The Sarasvatxvilasa (§ 149) seems to lay clown that those Lecture 
who are born blind or deaf are marriageable in every case, XI1 , 
the madmen, idiots and the dumb in certain cases only, 
and the impotent and outcast in no case. 1 Similar views 
appear to have been held by Hedhatithi. 2 

Fourthly —The disqualified heir and his family have a Claim to 
claim to maintenance. The wives and daughters of such !nai »teu- 
persons have never obtained a right to inherit, but their " 1Ll " 
daughters were to be maintained up to the time of their 
marriage, and their wives, while they femained chaste and 
obedient. 3 This is the Smriti Law, which has been modi¬ 
fied by the Modern Jurists so far, that the daughters shall 
have their marriage expenses defrayed besides the cost of 
maintaining them, and that mere disobedience on the part 
of a woman may not bar her right to maintenance, though 
unchastity may. 4 

In spite of all the restrictions thus placed on the dis- Tendency 
inherison of disabled family members, the Indian Law of )f oll '^ cl 
Exclusion cannot but jar on an European mind. However, 
the law as administered in the Courts differs so much from 
the rigid rules of the Sanskrit treatises, that it may be 
questioned, whether the Courts have not been carried too 
far in an opposite direction, pushing what was in itself a 
humane and natural tendency to its extreme consequences. 

It is true that the religious motive appears to have been 
a specially powerful agency in framing the rules on exclu¬ 
sion from inheritance, and legal rules founded on purely 
religious, not to say superstitious, considerations must not 
pass unchallenged into a modern system of law. But it 
should also be considered that in a primitive state of 
society, in which collective forms of property were generally 
prevalent, a natural reluctance would be felt against recog¬ 
nizing a disabled family member out of whom no work 
could be got as an equal sliarer with bis capable copar¬ 
ceners. A wide extension ol the reasons for exclusion from 
inheritance is common to several archaic legislations. I 
will terminate this Lecture with a summary of the rules of 

1 Ih nd 1 Unless they be eligible for marriage/ for 41 Lvcn if they arc 
eligible for marriage, ” p. 32. (Fotilkca.) 

; (floss on Mann IX. 203. ♦ 

a Yiijimvalkya II. 141, 142* 

1 Mitiiksh. IL 10, 13. Mayukhft IV. 11, 12; Smntichandrika V. 13; 

Varadanija p. 11 : Mndnnnpnrijfita ; ViviuUiiiindavft. Tho otTU*i* works 
<lo not draw any distinction botweon unchaste and refractory wives, uh 
regards their right of main to mince. 
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the Sachsenspiegel on this head. That old North-German 
law-book, the contents of which are closely analogous to 
the old laws of the Anglo-Saxons, mentions the following 
sorts of disqualified heirs: — 

1. Outcasts, illegitimate children, monks and nuns, 
one who has killed his father or other relative, whose pre¬ 
sumptive heir he is, or who has forcibly dispossessed him, 
or robbed him of his property. These persons are entirely 
incapable of inheriting. 2. Dwarfs, helpless cripples, 
persons of neutral sex, and lepers are equally disqualified, 
but their next-of-kin have the duty of maintaining them. 
3. The deaf, the dumb, the blind and the lame, as well 
as those who have no hands or feet, may inherit ordinary 
property, but they cannot succeed to any feudal estate. 
The analogy of these rules with the corresponding provi¬ 
sions of the Indian Law is self-evident. 



APPENDIX A. 

(Containing those Sanskrit texts from unpublished works 
which have been translated in this volume.) 

Page 83, note 5. 

^ 5JTqt SJ^IKrrT I 

Page 87, note 2. 

^Tvr^iir^Tsrt 

3R«]T>?*jfiT ^TTT|4^<qr^f?r I 

Page 101, note 1. 

g ^if*re<fawfliT«rr fcrsafT^rog i <r^rflT^rr^ 

f^tf?nnrej*n 

Page 102, note 1. 

V ^T fwT3T3rr<5T ftrgffi wuft I 

Tage 118, note 1. 

firaTOfatrihr ^fafcfnfr fasiRf^r^ : i 

Page 120, note 1. 

^n^Wi ^rfrrfrr ftre^n^^iii^nl^rsrr faranr* i 

\3 

Page 121, note 1. 

>?Tg|'nf?Tr IhtJKT f*il*prq*rroTCTg i 


Page 121, note 3. 

^hrTTP&TTf^ s5W 37 

^ ja^Wrar i ^Tf W5jxg; i 

Vi X V» 

Page 126, note 2. 

^fa^gfshnr«rf¥<i'% g ^it%? finTTT^rf^wTJW«c*n( i 

^ J 

v<f fgvrJPffgRT wwr*fi I 
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Page 126, note 3. 

*TRrfK fwiTWrat ^ w: I > I ... I *TT<J ! 

f^rvrrwrfrw ^fT<T I 

Page 127, note 2. 

^^ i Pi *tt*i ^ i <m i <y% i 

Page 129, note 1. 
infant I 


Page 130, note 1. 

xrrfrfr 3jTf^vrT^i<ti ^ pc^it fMft 

TTrf Tf(T I ^ 1 T C T^^ {J f^TffiT % | ^TT 

* C\ 

^ TT^ ^nr: ^JTc[ f'PP 3w: | ?f 

■jrr^-n; i faffi ^wfx;^T ?^trt i *r ftrjj; wsr f^rg i 


Page 130, note 2. 

^f^i^TT f*wtc*<uf«i»«M fwrgxnrri^r-^qT ^iw^Tir f^rm- 

J ^ vJ <2 

HH^PTTT^rf^ft^ *nr ^msnff^^r^nJi-siffftrT^t^r fatPrrf^HPT i 

Page 131, note 2. 

fcfM^ETJraffrq-i^qirf*! jFlfnrTf^"^«nfir ^ifsff 

lufa •sr^TsECrrrf^r i Tqf . ^raff^rswigi 

Page 131, note 3. 

’T^T W^T *1 I 


Page 134, note 3. 

xpq^^pirr f^^rmTt i «rroifV9?rer^TTirr ^ . 

j A v* ' 4 S 

Page 136, note 2. 

#h<«nw?n?ir 

^T^niT^ ^ *TTJP I ^'R«TP5?T**r£fV{: | 

4 4 Si ^ 


I 


♦ • 0 
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Page 138, note 1. 

xq fqqnrft^sqtfq qq i 

Page 138, note 2. 

qqmqqxrfqvrrjr ^rurtsi q i qfq; 

qefj: ^rlr; wtr^r: i qqr fq-jj^A' fwsrfrt UTrrrcist 
^*r i %q^fqfrqNr5Rf^TRfrQ^-irfqqwTiT i 

Page 158, note 4. 

^W^^'TiirfqwDirf ^ vqqirq i 

Page 165, note 1. 

Page 165, note 2. 

5rrqfxqq (Jianu ix. 142 ) v( qr*nn?i qq^q 
^ xq Txm^x : qi^^a i q^Rqtxqfafq q-fxww ^t?.- ^ xq i 
quqcqmir q g kfkk; fqqr ^rsftfrr ipqraqqqq; i 

Page 184, note 2. 

^^Tqmqwo wqfinq^q^Wi: i Cal Ed. 

Pago 184, note 2. 

^uqiXIrpitsi q qqfaftrejq: | Ben. Ed. 

Pago 187, note 1. 

^fram^ramf^SiT-qTtirq ^TfrT: ijq Xq I qq qqjfq qre^i q;^ 
*r«jTfq.., .%T^3T7r: f<rqr qqw^qixqq qx<ji ^fqwq fo-smi^ri 
hr«jt qr qfq qqiqq q: wfsi xfw i. 

?f ^f Jirq^r qjT^qr q> q> jz*;\*mr3r|- q£qi qqj: i. 

v§ vj 

qxijqqqqqxrtxtq qq fxqq q xq qx;^ i qfq; qfifqqr 

^ ^)iq i qfa qf^lwq^'Tq^r ^•fqq^Fqw^q^rra' i <n$i q raqiqq 

si s 

qfaqsir^ i 
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Pape 187, note 2. 

C\ 4 

Page 189, note 2. 

^T^-r^TDirt w Jjiftopr i i 

Page 193, note 2. 

W TJJIT^qT <T5TT I Tlf^T^- 

^T^T^ST trwl *T wfff I SRlf ^fq^KJT J2fj§r' %5j T 

T^qfrfrr W®: TO ' ?r^j«T3s*RRH«T*T: qqfH Wf^flVnqiT 
swu iiq i 

Page 195, note. 

i ^T^prtT^r 

n 

Page 199, note 2. 

sithAto. i ^?rg m; ,j^ g _ 

fawsg JZfJpU i 

Page 199, note 5. 

q-fpqvrri ^ "^fq?rT i ^f q^Tf^rqinjicrrflvut 

«i*r •' i 

Page 200, note 1. 

fgs«i3T ^ f*3 TOffcrn* f^ T % r gg=jj ^ ftgMT3 | g 

^R?T ?.f<r I 

Page 201, note 1. 

«R2T<qTf^5j'T I 

Page 202, note 2. 

wror^fq- , 

Page 203, note 3. 

w *« f<1 emm <rwswfc rt 1 

Page 204, note, line 1. 

««' 3 ^ ^'-™ ft^d * am M 

*ifqsxp;:i 
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Page 205, note 2, para. 1. 

fqsfqgnr^pq foTfrvqfqqq: | 
qfaswfqtiWRicr q:gR grronTqq t 

. Page 205, note 2, para. 2. 

?nu ^®rr i qfq; qrsfvi: qfTq'qwqqgFTq qr*jqg*rsi 3?r 

qqqra?r cRrfq fqii: qiRsfq qiqq qq qwfqni: i qq;T g 

fqsfq?n«^Kjrai<T q4f sj rf^i ^irDirr trqrnfs*? fqrg fqqifcfri i 

6 

Page 206, note 2. 

fqqitqiq ^Ifl^n tT<?XT qq tlHIig-grT^rrl I . .q g qTqfRIT: I 

Page 207, note 1. 

qjfqgqqq^qifqqnqiqqn: i 

Page 208, note 1. 

qq qq« ggrqqrqTfqsqir >?r<ro i fqqqqqrfqq^q qjgrq- 

■gqqqR I rf^wz gnrqqrqTfqsqT qfjiqfl l&itv: I WD3f fggqtS- 
^RIW qrqfqqqTq I f«^tmt«Tqr f«-gq>5jr3ltfqqTfqq?^I7T I 
g ^sfq JZfftq: I qqqqT^qT qrqTT f^fqqt qfq; I 

firqH[%gqr^4 q^T qq winiq ^fq qit^rg n qqifq qgq qqrq- 
fqsqrr; q^T^HT^rgTsqrT ft^qj qi^Rirq^ sihjth^ qmfqqTqqrcqrq i 
I qqf<3 f q<ptl I qqwt qqqiq Slfq^T- 

ffqqT^qfirqrfqcsi qqrqiq 5jqqmTqfq qqin?q; qqT q*j3 ; i 
g-q qqqRjgg^%g q«W q^qq qqiqqiqrfq<aqi qq qq*i lantern \ 
qqTqfq€%T fq^Y^rsfa JZljttqrW ( q\5iqmrsgref I q^Wlt 
^flTsnnsqft nilfqa%rsq s tffr I 

• 1 

Page 209, note 1. 
^arfq'ri^Tilfqigmqqm^: gfq<^T: I 

Page 211, note 1. 

qRTT qrqifqqqq qjqreq: gnT^rgq^Rr^qfTf^^TScznrj i 

tTfqq: qqqtq^qiqfqg: | fqsfqr§ qs^TSqirq I qshqq? q%T I 

fqsfqqrfl^fq^qTfqqqqqjqqfcqRJ I q^qqTqsnSRfqcr: I fq*3- 
Mq$fq qq^TqilXTrJ i qq ^’.gT rlfqq^rq qfw fcpgqqgT qq: W^P 
qfq^p i qq fqqwqqqqr qfqqmq^qqi <q \ qqr*iq(t fqqif^qq^i 
^ wNnHqi ^qif^qq vTfqw^qqR^fl i 
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Page 215, note 1 , para. 1 . 

Page 215, note 1 , para. 2. 

sft^rvnt spy; i 

Page 217, note 1 . 

^ rrT^Wfi^t^arrrrHT?T i 

Page 218, note. 

^fq Wm^T fafCDW ^TO^T^fq qqisjrfa 

’fR^T^rarf^fWt 3JTT|>iq^| 

Page 230, note 1 . 

Tfrf^r# q;sjT line 2. 

ftfrl^nf^! sr«^KT<t ^TKWI I line 6 . 


Page 231, note, line 10. 

^VTT3PJ ^Trj ^ | 

CTWdT?*r ^ i ?rq f% cnar <r 

| line 12 . 

Page 23G, note 2 . 

* 

tifiKt f^r ?iw*ifr rr^fq wtw^fnfri i 


Page 238, note 1 . 

r«f 9T ^ fqqqfr qfej | 

Page 239, note 1 . 

f^^rtf^ci^: ( i; ne j 
*PW*f*W?T for ofsjTj^o | n ne 4 


Page 241, note 1 . 

<rff« <cr«J iiran , 

Page 249, note 1 . 
^if^q^Tfsqr^rjqn^yf^ q 1TI?? , 

Page 249, note 2 . 

*nrfw?^fsM? ^tfrr ^rqqnsl *r i Iq^ i 
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Page 250, note 1. 

*nfjra» i " ’ . 

Page 250, note 3. 

^ I ^ l <T?pqT | cnT^T: W: 

’QTiffsuwi TTTfrr^Ti *rn ^Trri ^TcijwT^f^gvTJrn) qir^rsi 
f^tT fW§k^T l ^Jq^fq ^ftenfaqr rT<T#N^ W^f^TW: SWftf&Hill 

Page 255, note 1. 

Smriticli. XT 1, 31. The manuscripts have srpqr 
Page 26S, note 2. 

^rrrw i ff^Tt ^f^ffarr ^f^nrw i ?rq>Trt 
q oTHTT ^tfVqfWTft<q'q: | q^fVqr JZlp^T «f 
i ^f^rnnwit tR^Nr^q.* awnr q*n?rsr: i 

j 

Page 268, note 3. 

*ra*nr$i fq^fq^TJiqrrir Wit fRqwq ?trt 
^*r fqvFrsqii i 

Page 269, note 1. 

^^T3T.- qRjTSRRR ^T 73T§t^- - I rf^Vlt^q: 
q^rr^RWPT^'d i 

Page 273, note 2. 

Tfarc f^^qsrsTT^^rTf^ mt *rrf% i 

Page 274, note 1. 

fUnfe5raw<n^T; i 

Page 275, note 4. 

^fW$fa '5fT?qT ^JfrlT^sf^fe^T- 

Page 276, note 2. 
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Page 277, note 3. 
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NOTE to pjp. 44, 46. 

Burmese Law. 

SINCE writing the above, I have become acquainted with 
the valuable Notes on Buddhist Lem, published by Mr. J. 
Jardine, the Judicial Commissioner of British Burma, 
together with contributions from Dr. Forchhammer, the 
learned Professor of Pali, of Rangoon (7 fasciculi, published 
in 1882-83), and from native scholars. These important 
publications’ mark the beginning of a new epoch in the 
study of Burmese Law. The Dhammathats of Burma, 
like the Dliarmagastras of the Hindus, from which they 
have derived their name and a considerable portion of 
their contents, are equally important from a practical, and 
from a historical, point of view. Buddhist Law,— i. e., the 
Law of the Dhammathats,—jointly with the established 
usages of the country, has been made the lex fori of the 
Burmese Courts, under the Burma Courts Act of 1875, 
in all questions regarding succession, inheritance, marriage, 
or caste or any religious usage or institution of the Bud¬ 
dhist inhabitants of British Burma. The Notes on Bud¬ 
dhist Law contain a number of highly valuable and 
suocrestive disquisitions, from the pen of Mr. Jardine, on a 
number of difficult points connected with the Burmese 
Law of Marriage and Divorce, which liis careful study of the 
principal sources of Burmese Law has enabled Mr. Jardine 
to elucidate with signal success. 

As regards the antiquarian researches of Mr. Jardine 
and Dr°Forchhammer, the results of their learned labours 
might seem calculated, at first sight, to diminish the 
historical value of Burmese Law, instead of enhancing 
it. Dr. Forchhammer has succeeded in establishing the 
fact that the majority of the now extant Codes of 
Burma were composed during the reign, and at the 
instigation, of King Alompra and his successors. They 
cannot be older, therefore, than the second half of the 
eighteenth century. It appears that, before the rise of 
the powerful ruler just referred to, judicial decisions in 
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Burma used to be based entirely on the so-called hpyath- 
toons, or inspired judgments and moral precepts attributed 
to Buddhas, Bodhisattas, and other legendary personages. 
Dhammathats -were not unknown in those times, but 
they were not recognized as the general standard of law. 
When, however, King Alompra and his successors had 
extended their dominion in every direction, and founded 
one of the greatest empires of Asia, it became necessary 
to promulgate a written Code of Law for the guidance 
of their numerous Courts of Justice. It was among 
the Talaings chiefly that Indian Law had taken root, 
and improved editions of the law-codes of India had 
long been in general use among the Talaings. The Burmese 
Kings, after having conquered the Talaings, availed them¬ 
selves of their law-codes, and of Talaing codes previously 
translated into the Burmese language, and made them 
serve as basis for the compilation of their own Codes of 
Baw. Thus, e. g., i t has been discovered by Dr. Forchhammer 
that the Manu Kyay Dhammathat, so well known through 
Richardson’s English Version, was composed between 
1758—GO by the order of King Alompra, and that Talaing 
Adaptations of Indian Codes must have formed the principal 
source of the Manu Kyay. The introductory part of the 
Manu Kyay has been taken from a well-known Pali work, 
the Milinda Panha ; and the moral precepts inculcated in 
naany passages of the Manu Kyay may be traced to the 
ei^ht Maggas, to the Agatis and other works on Buddhist 
ethics. Some of the national Burmese hpyatlitoons have 
also found Entrance into the Manu Kyay, and many of the 
legal rules embodied in that compilation may be traced to 
their source in the customary law of the country. 

It appears, then, that the Dhammathats of Burma, as a 
lulo, are altogether recent productions. However, the case 
is quite different as regards the Talaing originals, from 
which the original stock of these works appears to have 
boon derived. The Talaings are an ancient nation, which 
early attained a certain degree of culture through fre¬ 
quent and long-continued communication with the natives 
°f . India. The earliest inscriptions of the Talaings, 
"Which belong to the fourth century A. D., exhibit the 
same mode of writing as the contemporary inscriptions 
2. Southern India. One of the Talaing law-books, the 
Dharmavilasa Dhammathat (Dharmavilasa Dharma^astra 
lu Sanskrit) was composed as long ago as A. D. 1174. 
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Another, the Wagaru Dhammathat, was written at tlie 
close of the thirteenth century by Wagaru, a King of 
Martaban. This work was translated into Pali and Bur¬ 
mese by Budhaghosha, an ancient Jurist, who is reported 
to have been called to the Courts of Pugan and of the King 
of Siam for the purpose of settling disputed points of law. 
Budhaghosha flourished in the sixteenth century. His version 
of the wagaru seems to lie at the bottom of the Manusara, 
which is going to be edited by the Rev. Dr. Fiihrer. An 
edition and translation of the Wagaru, together with notes 
and an essay, has been prepared by Dr. Forchhaminer, and 
is in course of publication. It is hardly advisable to 
discuss any question connected with the early history of 
Burmese Law before Dr. Forchhammer’s Essays will have 
appeared. There is one point, however, in the published 
results of Dr. Forchhammer’s researches, which claims 
soecial notice here, on account of its close connection with 
the question regarding the antiquity of the Code of Manu. 

Both Dr. Forchhammer and the Rev. Dr. A. Fiihrer 
(whose labours have been referred to in this volume) con¬ 
sider it probable that the Burmese editions of the Indian 
Smritis are based on au earlier version of the Code of 
Maim than the one now extant. Dr. Forchhammer has 
pointed out that ideas ot a sacerdotal nature are entirely 
foreign to the Burmese Dhammathats, whereas they represent 
one of the leading features of the Code of Manu. The 
Indian Legislator recommends animal sacrifice, which is 
strictly opposed to the fundamental principle of Buddhist 
ethics that no sentient being should ever be injured, and 
never referred to in the Dhammathats. The iniquitous 
rules of the Indian Smritis regarding the privileges of the 
higher castes, of the Brahmans particularly, are reiterated 
to°a certain extent in the Dhammathats. Yet this portion 
of Burmese Law seems to have been immediately derived 
from Buddhistic, rather than from Bralnnanical, literature, 
and it does not prove anything, therefore, with regard to 
those Smritis which were consulted by the compilers of 
the earliest Dhammathats. On the other hand, supposing 
the authors of these works to have known and used the 
Code of Manu as it now stands, it would be necessary to 
assume that they have eliminated from their reproductions 
of it, with conscious effort, all ideas of a sacerdotal nature. 
This, Dr. Forchhammer says, would presuppose a power of 
discrimination and a degree of literary skill, of which the 
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Burmese writers have shown themselves destitute otherwise, 
h here fore the Burmese wi’itersmust have become acquainted 
with the Code ot Manu before it had been permeated by 
Brahmanism, and belore the Brahmans had gained general 
ascendency throughout the Continent of India. Nor could 
the Code ot Yajnavalkya have existed at the time when 
the earliest Dhawmathats were composed. The Burmese 
Laws are divided into the eighteen titles originally men¬ 
tioned by Manu, whereas Yajnavalkya’s clear and simple 
arrangement of the sacred laws under the three heads of 
Achara, Yyavahara, and Prayaccliitta, is entirely foreicm- 
to the Dhammathats. 

rt is impossible, as hinted before, to do full justice to 
•ldi. Forchliammers views before his forthcoming essay 
and his edition and translation ol the Wagaru have beeir 
published. Thus much, however, may be observed that 
t ie hypothesis of a non-Brahmanical Indian original- 
of the Dhammathats is by no means irreconcilable with 
the theories put forth in the present volume regarding the 
high antiquity of the Code of Manu in its present version, 
and its existence prior to the compilation, of the Dham¬ 
mathats. A Luddhist version of the Code of Manu mio’ht 
have existed in India by the side of the Brahmanical 
version. I he Buddhist version might have been trans- 
cuetl into Burma, together with the other standard works 
o the Buddhists. It might have been lost, in after times, 
in India, whereas the Talaing and Burmese translations 
of it were handed down to posterity. 

Supposing, then, a Buddhist version of the Code of Manu 
to have been co-existent with the Brahmanical Code, which 
is likely to have beeu the earlier version of. the two ? Cer¬ 
tainly not the Buddhistic version, we should say. Brahma¬ 
nism, according to the generally prevailing theory is of 
earlier growth than Buddhism, and the Laws of Manu differ 
very little in substance from the Law of the Dharmasutras 
winch were ^composed during the earliest epoch of Indian 
iterature. There is one unbroken chain of tradition from 

‘o. earliest down latest productions of the Smriti 

writers of India, and the privileges of the Brahmans and 
the principal doctrines of Brahmanism come out as promi¬ 
nently pi the Dharmasutras as in the most recent metrical 
compositions. 

As regards animal sacrifice in particular, its 1 inculcation 

an Indian law-book is indicative of an early date of 
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composition rather than the reverse. The religious usages 
of the Yedic epoch were rife with sacrifices involving the 
slaughter of many thousands of animals. The writers of 
the °Sutra period continued to adhere to the principle 
that it was no sin to kill sentient beings for sacrificial 
purposes. It is not till we come to the age of the metrical 
Smritis that we find the Puritan ideas of the Buddhists 
and other ascetical sects gaining ground on the broader 
views of the early writers on law. Thus the Code of 
Manu itself, while repeating the old doctrine that the 
slaughter of animals is permitted for sacrificial purposes, 
though not otherwise, has several other passages in which it 
is declared absolutely reprehensible. A highly character¬ 
istic passage of this sort may be found in Manu, v. 48. This 
text is quoted in Vasishtha’s Dharmasutra, IV. 7, as an 
enunciation of Manu, proving that the slaughter of animals 
at a sacrifice is not slaughter in the ordinary sense of the 
term. However, in the now extant version of the Code of 
Manu, and in a corresponding passage of the Vishnu- 
smriti (LI. 71), the conclusion of this text has been altered 
so as to fit in with the Puritan ideas of a subsequent 
epoch regarding the killing of animals for any purpose 
whatsoever. See Prof. Buhler’s Note on Vasishtha, IV. 7 
(Sacred Books of the East, Vol. XIV. p. 27). 

Another argument in favour of the asserted priority of the 
extant Code of Manu to the Dhammathats may be derived 
from the fact that these works betray an acquaintance with 
the contents of the Brihaspati, Vyasa, Narada, Yajnavalkya 
and other Smritis which, as shown in these Lectures, must 
have been compiled at a later period than the Code of 
Manu. Several analogies between these Smritis on the one 
hand, and the Code of Manu on the other hand, have been 
pointed out by Mr. Jardine and by Dr. Forchhammcr him¬ 
self. Here are some further instances of this parallelism, 
which have been collected from Richardson’s Dliammatliat. 

Dhammathat, II, 1, P- 30. In a dispute whether a 
deposit was made or not, the parties shall be tested by the 
ordeal of water. Narada (I. 5, 104) directs the performance 
of an ordeal in all cases of denial of a deposit. 

Dhammathat, II, 12, p. 48. If the knife, or spade, which 
has been handed over to an agricultural labourer for his 
work, be lost by him, he must replace it. Narada (II. 0, 4) 
recommends workmen to preserve carefully the utensils of 
their master. 
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Dhammathat, III, Introd., p. 09. Of boundary marks 
between two cities or villages, the original ownership shall 
not be lost, though they may have been in the possession 
ot strangers for hundreds or thousands of years. All In¬ 
dian writers agree in excepting boundaries from the general 
provisions of the law of prescription; and Narada (14 11) 
speaks of certain species of property which are not lost to 
the rightful owner, even though they have been enjoyed 
by stiangers for hundreds of years, 

Dhammatlmt, III, 7, p 72. If a debtor claims to have 
paid his debt and the creditor denies it, let the creditor make 
an oath. It the amount of the sum in dispute be ten tickals 
let lnm make an oath at the head of the stairs If the 
amount be twenty tickals, he shall make an oath at the 

^ , ste P% If lfc b ® thirty tickals, let him make 

an oath at the foot of some respectable tree under the pro- 

Nat i s P mt )- lf ifc be forty, fifty, or sixty tickals, 
lie shall be made to swear at the foot of an image of the 

most excellent god. In other cases he shall be made to 
undergo one of the ordeals, by fire, water, rice, or lead. A 
similar gradation of oaths and ordeals, varying in heaviness 
according to the amount of the sum in dispute, may 

ovn ° U1 , » W! Ylsl r- sm viti (IX. 3-14). Vishnu says 
cxpiessly that the value of the property claimed must be 

estimated m gold, and the choice of a particular oath made 
to depend on the value of the property. Thus e. a. sun- 
posing the value to be less than one Krishnala, the defend¬ 
ant must be made to swear by a blade of Durva grass. If 

n k, ^ Ve K Pshnalas, he shall swear by a lump of 
eaitli taken from a furrow. If it be more than half of a 

he be sub ) Q cted to one of the ordeals, by- 
balance, by fire by water, or by poison. These rules have 
been further developed by subsequent writers, such as 
Katyayana, Pitamaha, and Brihaspati, by introducing a 
similar chmax among the ordeals. Thus, c. g„ it is ordained 
by Katyayana, that the ordeal by rice shall only be 
administered in light cases, whereas the ordeal by poison is 
leseived for the heaviest cases. Two out of the four ordeals 
mentioned by Burmese writers,— viz n the ordeals by rice and 
jy lead, are not referred to in any of the early Smritis of 
India, but they do occur in the Smritis of‘Katyayana, 
Bnhaspati Pitamaha, and Narada (unprinted recension). 

ill® -!' de T y y nc V* true > is not performed in the same 
y India, as it is in Burma. In Burma, each of the 
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two litigants is made to cliew tlie same quantity of rice, 
and he who finishes his portion first, is said to gain his 
cause. In India, the defendant must bite the rice ; and he 
is acquitted, if lie does not spit blood afterwards, and if 
the flesh of his teeth has remained unhurt. The Burmese 
ordeal by molten lead, into which the defendant has to dip 
liis fingers, corresponds exactly to the Taptamasha ordeal 
of the later Indian writers, where a piece of gold has to be 
fished out of a pot filled with hot oil and butter. See Dham- 
mathat, IX, 11, p. 261. 

Dhammathat, III, 10, p. 73. If the parties in a law-suit 
have laid a wager about the issue of the case, the judge and 
the pleaders shall take ten per cent, of the sum staked. 
Bets of this sort are not referred to by any one of the 
Srariti writers of India except Narada (I. 1, 5, 6) and 
Yajnavalkya (II. 18.) ^ 

Dhammathat, III, 17, 18, p. 75. If the purchaser fails 
to tender the price of a commodity purchased, at the 
stipulated time, he must give interest for it. The same 
rule is laid down by Vishnu (V. 127, VI. 40), Yajnavalkya 
(11.254), Narada (11. 8,4), and others, but it cannot be 
traced to the Code of Manu. 

Dhammathat, III, 24, p. 81. ‘ A Yathay, in the times of a 
former god, decided thus in Midi la,’ The sage here referred 
to seems to be identical with the Yogi, or Yati. Yajnavalkya, 
the compiler of the Yajnavalkya-smriti, which, according 
to the Introduction, was composed in the province of Mithila 
(Tirhut). The drift of the decision quoted may be com¬ 
pared to Yajnavalkya, II. 252, 258. 

Dhammathat, III, 28, p. 82. The husband is not liable 
for debts contracted by his wife, unless the}' were contracted 
with his knowledge. According to Narada (I. 3, 13, 10,) 
the debts of a wife are never binding on the husband, 
unless they wei*e contracted for the benefit of the family. 
Analogous rules are laid down by Vishnu and Yajnavalkya. 

Dhammathat, III, 53, p. 96. There are three sorts of sure¬ 
ties, for the property, for the person, and for the property 
and person together, dhese three sorts of sureties may be 
fitly compared to the three-fold division of suretyship in 
the Smritis of Narada, Yajnavalkya, and Vishnu. Manu, 
on the other hand, refers to two kinds of sureties only. 

Dhammathat, IV, 3, p. 11 / . If cattle have been stolen, the 
inhabitants of that district are held liable to which the 
footmarks ol the stolen cattle may bo traced, The ownei’ 
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of the stolen cattle shall trace the footmarks, and the 
villagers shall go with him. If the villagers are able to 
show a place where the footmarks leave the village, they 
are free from blame, otherwise they must replace the stolen 
cattle. Yajnavalkya (II. 272) sa} 7 s, that the villagers shall 
be held responsible if the trace has been carried to their 
village. Narada (II. 19, 22-24) ordains that experienced 
men shall trace the footmarks. The stolen goods have to 
be replaced by that district to which the footmarks have 
been traced, unless the place can be shown where the foot¬ 
marks leave the district. 

Dhammathat, VII, 26, p. 192. There are in all sixteen 
sorts of slaves. Each of these is again divided into several 
species. Manu does not know more than seven kinds of 
slaves (VIII. 415). Narada (II. 5, 23-26) enumerates fifteen 
kinds, many of which find their counterpart in the Burmese 
classification. Thus the species of home-born slaves, of 
purchased slaves, of inherited slaves, of those made captive 
in war, of given slaves, of pledged slaves, of slaves serving 
of their own accord, are common to both the Indian and 
Burmese law-books. 

These examples, which might be easily multiplied, will 
suffice to show that the compilers of the Dhammathats must 
have been acquainted with the latest productions of the 
Smriti epoch, as well with the Laws of Manu. It is true that 
some of the analogies quoted may be casual. However, the 
points of coincidence are far too numerous to be attributed all 
of them to mere accident. Nor can the retention of Manu’s 
eighteen titles of forensic law by the Burmese writers, and 
their seeming ignorance of Yajnavalkya’s threefold divi¬ 
sion of sacred law, be taken to prove their want of acquaint¬ 
ance with the Laws of Yajnavalkya. The classification 
adopted by Yajnavalkya may have been known to the 
authors of the Dhammathats, though the}' have not refer¬ 
red to it. They had no occasion for referring to this classi¬ 
fication, because they had confined themselves to borrow¬ 
ing one only out of the three principal parts of the saeted 
law, as distinguished by Yajnavalkya, viz., forensic law. 
The arrangement of forensic law in eighteen parts may 
have been derived from the Code of Manu, but it is equally 
possible that the Burmese writers took it from one of the 
other metrical Smritis. This classification, far from being 
peculiar to the Code of Manu, appears to have" been uni¬ 
versally adopted by the compilers of metrical Smritis. 
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It is distinctly mentioned in the Smritis of Narada and 
Brihaspati, and Yajnavalkya himself, though not referring 
expressly to the eighteen titles of law, has arranged Civ3 
and Criminal Law under eighteen or twenty heads, as has 
been pointed out by his Commentators. It is only in the 
earliest productions of the Smriti epoch, the Dharmasutras, 
that this classification does not make its appearance! 
This fact furnishes a further proof in favour of the assump¬ 
tion that the Burmese writers did not become acquainted 
with Indian Law till it had reached one of its latest stages. 
Nor does the Burmese tradition, which attributes the com¬ 
position of the earliest Code of Burma to King Vyomadhi, 
or Pyoo-mang-tee, in the second or third century A. D ’ 
stand in the way of this assumption, the legendary charac¬ 
ter of that story having been proved by Dr. Forch- 
liammer. 

Though the contents of the more recent Smritis appear 
to have been known to the compilers of the Dliammatliats 
these works, according to the just observation of Mr Jar- 
dine and Dr. Forchhammer, do not betray any acquaintance 
with the Indian Commentaries. This fact tends to brine- 
back the Introduction of Indian Law into Burma to a 
comparatively early period, the earliest Commentaries 
as shown in these Lectures, having been compiled in the 
eighth or ninth century. Supposing the borrowing of 
Indian Law by the Takings to have commenced in those 
times when Buddhism, as attested by the Chinese pilgrims 
continued to be largely predominant in India, the hypo¬ 
thesis of a Buddhistical Indian Original of the Talairm 
and Burmese Codes would gain a great deal in plausibilitj? 
1 he Buddhists might have compiled, from all the then 
existing Smritis, a code for the members of their sect 
to which they prefixed the time-hallowed name of Mam/ 
the primeval mythic Legislator of India. It is trtie that 
the Buddhists of Ceylon do not possess a Code of Mann 
but neither is it probable that the Takings and Burmese 
received their laws from the south of India. The referen 
ces to Benares and Mithila in the Manu Kyay Dhamma" 
that point to Northern India. These, ho/evor, are re» 
oMions indag mis, which cannot be discussed satisfactorily 
before Dr. Forcbhammer’s new book is before the public 7 



GENERAL NOTE TO LECTURE VII. 


The Law of Adoption according to the 
Dattakaciromani. 

The Dattakaciromani is an epitome of seven Treatises 
on Adoption, arranged in twenty-one Chapters. To facili¬ 
tate reference, the compiler has generally added a summary 
at the close of each Chapter. The passages extracted from 
the Dattakamimamsa and Dattakachandrika lead on every 
topic. They are frequently accompanied by a commentary. 
The subjoined version of some of the principal portions 
of the Dattakaciromani, and of part of the summaries 
contained in it, has been prepared with a view to utilize 
that valuable compilation which was prepared under the 
judicious patronage of the Founder of the Tagore Law 
Lectures. Those passages in the Dattakaciromani which 
are quoted from the Dattakamimamsa and Dattaka¬ 
chandrika have been omitted, as these works are already 
accessible in an English form. 


Chapter II of the Dattakaciromani. 

Right to adopt a son. 

Dattalcanirmya .—The rule for giving and taking an 
(adoptive) son shall be stated next. On this subject, Vasistha 
says, 1 —“ A son produced of virile seed and uterine blood 
proceeds from his mother and father (as an effect) from its 
cause. Both parents have power to give, to sell, and to 
abandon him. But let him not give or receive (in adoption) 
an only son. For he (must remain) to continue the line 
of the ancestors.” 


1 See Professor Biikler’s Translation of the Yasishtha-smviti, Sacred 
Books, XIV, p. 75, 
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Dattalcatilaha. —In the Vyavaharatilaka, Bhavadeva has 
composed the Dattakatilaka on occasion of the Dattaka son 
and the rest. 1 On failure of a son, in order to prevent 
cessation of obsequies, and to continue the line of ances¬ 
tors, the adoption of a Dattaka sou is prescribed in the Kali 
(age of the world). Vriddhabrihaspati: “Even as oil is 
declared by virtuous men to be capable of replacing (clari¬ 
fied butter), when a man is about to perform an offering, 
of the same description are the eleven sons besides the 
appointed daughter aud the son of the body.” Vriddha- 
(jatatapa: “ One sonless should be anxious to adopt a son 
by all means for the sake of the funeral ball (pinda), water, 
and funeral rites; aud for the preservation.of his name.” 

“ One sonless,” i. e., one destitute of a son; and a male person, 
because the male gender is used. And thus says Manu.: 

“ Those eleven sons who have been enumerated previously,— 
viz., the son of the wife (kshetraja) and the rest—are men¬ 
tioned by the wise as substitutes for a son, in order to pre¬ 
vent the cessation of obsequies.” 

Dattakaclarpana .—On this subject Atri says: “By a son¬ 
less (male) only must a substitute for a son be always adopt¬ 
ed anxiously by all means for the sake of the funeral ball, 
water oblation, and obsequies.” The term * * only ’ is used 
to denote the incompetency to adopt of one who has a son. 

The text of Manu, * a son whom the mother or father givo 
during distress (confirming the gift) with water,” is inter¬ 
preted m the same sense by Apaiarka, who says, “durim* - 
distress” means ** when ^ the adopter has no son.” Or the 
phrase “during distress” means “during a famine or other 
calamity.” The Mitakshara 2 says: “ This prohibition (under 
which adaption is unlawful), where no distress exists, is as 
regards the giver only (not the receiver).” There (in the 
text of Atri) the term must be adopted,” being a future 
passive participle, gives rise to four questions(1) by whom, 

(2) how qualified, (3) for what purpose, (4) in what manner, 
shall a son be adopted. By a sonless (male)” is the answer 
to the first question. “ A substitute for a son,” i,c. a Dattaka 
Oilly, is the answer to the second question. The term 
‘always’ is used in order to exclude a legitimate son and 


1 This introductory stanza shows that Bhavadeva’s Dattakatilaka 
forms a section of a comprehensive work ou forensic law called 
Vya vaharatilaka r 

* Colebrooke*& Mibakshara, I, 11, § 10i 
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the rest by whom the obsequies are performed for the time 
being only. The clause “ for the sake of the funeral ball, 
water oblation, and obsequies ” contains the answer to the 
third question. The term “by all means” refers to the 
performance of the Homo, and other rites which have the 
object of converting the adopted son into a Sagotra. The 
affix, tas, with which the word prayatnatas (“ by all means”) 
is formed, is used in order to show that a son should be 
adopted in every possible manner. This term contains the 
answer to the fourth question. Qankha and Likhita say, 

“ Through a son he conquers the worlds; through a son’s 
son he obtains immortality; through a son’s grandson he 
attains the abode of the sun.” Sumantu, as quoted in the 
Ghandrika, says : “ Let a son of the body carefully perform 
the obsequial rites to his departed mother and father, 
including the recitation of Mantras.” 

Dattakakaumudl .— .... In this matter, the following Dattaia- 
consideratious should be attended to. To design the adoption ,caumu<ii ‘ 
of a sou in general terms as an uncalled for proceeding 
(in any case) would be unreasonable. There are two texts, 
of Atri 1 and from the Ram ay ana, from which the existence 
of other reasons for the adoption of a son (besides those 
generally stated) may be inferred. (Atri says :) “ A man 
must wish to have many sons, because if only one of them 
goes to Gaya (for the purpose of offering a Craddha 
to his deceased father), or if he performs a liorse-sacri- 
fice, or if he sets a dark-coloured bull at liberty (he will 
acquire final emancipation through his son).” (The Rama- 
yana says:) “ A man must wish to have many sons, who are 
virtuous and well-taught, because there might be one 
among them all likely to undertake a pilgrimage to Gaya.” 

Thus, supposing even the offering of the funeral ball 
(pinda) and the water oblation to be duly provided for, the 
adoption of a son might still bo called for in that case, for 
one of the reasons stated by Atri and the rest. This 
subtile argument should be taken into consideration. 
Besides, 2 the author of the Yivadabhangarnava (Jagan- 


1 This text occurs in the Institutes of Vishnu. See the Author's trans¬ 
lation in the Sacred Books of the East, VII. p. 260. 

2 The drift of what follows here is this, that the appointment of a 
Putrika, in spite of the existence of one or several boiis. being* a legal 
practice, and confirmed by a precedent from sacred history, the analogous 
practice of adopting a son, where legitimate sons arc living, is equally 
legal. The Yivadabhangarnava is the Digest translated by Colebrooke. 
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natha) also declares that, in case a Dattaka son should have 
been adopted, in a valid form, in spite ot the existence of 
a son of the body, a third share of the property should be 
allotted to him, just as in the case of a son oi the body, 
who was born after the adoption ot a Dattaka son. Besides, 
the following text from a Smriti is quoted in Cridhara- 
svamin’s Commentary on (certain) verses in the Bhagavata 
(Purana): “ 0 King, he gave Akuti (his daughter, in 
marriage) to Ruehi, though she had brothers living, relying 
on the law regarding the appointment of a Putrilca 
(appointed daughter), in order to please Catarupa.” This 
text is intended to show that even where a son of the first 
class is in existence, a plurality of sons may be produced, at 
the instigation of a woman desirous of having many sons, 
in accordance with the text,—“ A man must wish to have 
many sons, because if only one of them goes to Gaya, etc. 
The term ‘ nripa ’ (‘ 0 King ’) is the vocative case (of the 
noun, ‘ nripa ’ ‘ a King ), and refers to King Parlkshit, It it 
is read with a visarga at the end (nripali), it is (a noun in the 
nominative case) expressing the agency of Manu Svayam- 
bhuva (the father of Akuti). The term ‘ Akutim’ is a noun 
in the accusative case, containing the name of (Manu’s) 
daughter. The term ‘ Ruehi ’ is a noun in the dative case, 
containing the name of Prajapati, the son of .Brahman. 
The phrase “though she had brothers living,” means “though 
her two brothers, the Kings liiyavrata and Uttanapada, 
were then in existence. Catarupa was the wife of Manu. 

Dattalcadidhiti. —Caunaka declares that a daughter’s son 
and a sister’s son may be adopted by a Cudra. The adop¬ 
tion of a son, as prescribed in the text (of Caunaka), “ A 
daughter’s son and a sister’s son even are* adopted by 
Cuclras,” may be undertaken by women having husbands, 
a*s well as by men. For Caunaka says expressly,—“a 
barren woman, or one whose son has died, having fasted 
for a sou.” Some, however, declare that, on account of 
the term ‘ only ’ and of the male gender being used in 
the text (of Atri), “ By a sonless (male) oidy must a son 
be always adopted,” a woman is not entitled to adopt a 
son without the sanction of her husband, in accordance 
with the text of Vasishtha,—“ Let a woman neither give 
nor receive a son, except with her husband’s permission.” 
That is improper . 

DattcdcasiddMntamanjarl (according to the Summary 
at the end of Chapter II). In the Manjaii, the adoption 
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of a brother’s son is declared necessary, and the adoption 
of a different person prohibited (where a brother’s son is 
available). The filiation of a plurality of sons is approved 
of, with a view to adoption being both a universally bind¬ 
ing duty and a specially meritorious proceeding. 


Chapter III. 

Adoption of a son by a woman with her husband’s 
permission. 

Dattalcanirnaya. — .... Giving or taking a son in Dattdka 
adoption is illegal in a woman, unless her husband give ntrna ^ a ' 
his consent to it. 

Dattaleatilalca. —Thus in the text, “ If amongst many ffj aka 
women, the wives of a single husband, one should have a u "‘‘ a ' 
son, Manu has declared them all mothers of a son through 
that son,” the term “ a single husband ” means “ the same 
husband.” If amongst several wives of one and the same 
husband, one should have a son, his other wives are 
declared mothers of a son through that very son. There¬ 
fore they (the other wives) are not entitled to adopt a son, 
though the husband may have given them permission to 
do so through love, or from another motive, because a per¬ 
mission given by a man having no son is not worth any¬ 
thing, according to the text, “ one sonless should be anxious 
to adopt a son by all meaus, for the sake of the funeral 
ball (pinda), water, and funeral rites, and for the preserv¬ 
ation of his name.” By “ one sonless,” i.e., by a male 
destitute of the likeness of a son. Not by a woman, 
because she may neither give nor receive (a son in adop¬ 
tion), as stated by Vasishtha —“Man formed of virile seed 
and uterine blood proceeds from his mother and his father 
(as an effect from its cause). (Therefore) both parents 
have power to give, to sell, and to abandon him. Let 
him not give or receive (in adoption) an only son. For 
he (must remain) to continue the line of the ancestors. 

Let a woman neither give nor receive a son except with 
her husband’s permission.” The right of a woman to 
adopt with her husband’s permission is secondary only; 

.and it must not be said: The mother also has 

full power to give or receive a son, on failure of the .father, 
because the text “ both parents have power ” contains the 
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Dvandva (copulative) compound fmatapitarau ‘both 
parents’), and because it is said, “Whom his mother or 
father give,” etc. (Manu, IX. 1G8), and because each of the 
two component parts of a Dvandva compound is significant 
by itself. This objection cannot be maintained in the 
face of the rule that the husband’s permission is required. 
Again, if it be said that here also the equality of rights 
between both parents is established, the prohibitive rule, 
“ Let a woman neither give nor receive a son,” would be 
unmeaning, the female sex being in every way dependent 
on the male sex, because they must never be independent. 
And thus says Harita: “ In regard to a wife, in regard to 
wealth, and especially in regard to the sacred law, a 
woman does not deserve independence neither in taking 
nor in abandoning.” Narada: “ Transactions made by a 
woman are null and void, except during distress, especially 
if they relate to the gift, mortgaging, or sale of a house 
or field. Such transactions acquire validity in that case 
only, if the husband approves of them; or, on failure of the 
husband, the son; or, on failure of both husband and son, 
the King.” The term “ during distress ” is used (in the 
text of Narada), in order to indicate that a gift or other 
transaction made by a woman, for the purpose of obviat¬ 
ing distress, is valid. Therefore, a woman even may give 
in adoption, and completely relinquish her dominion over 
a son in times of distress. But she may not receive him 
(in adoption), because the Dvandva compound, etc., is used 
with reference to the gift only of a son. Therefore, both 
parents have power to give, sell, or abandon — from passion 
or some other motive — their son, who is formed of virile 
seed and uterine blood, and has .proceeded from them (as 
an effect) from its cause. But they are not (invested with 
equal power) as regards the acceptance (of a son). Although, 
therefore, a son owes his existence to his mother, she can¬ 
not be permitted to adopt a son independently (of her 
husband), because she is not allowed to give a son in 
adoption during the lifetime of her husband. Therefore, 
supposing even a man were anxious to give in adoption 
his only son, the representative of his race, a woman is 

not allowed to receive him in adoption. 

Do.ttakadarpana. —The adoption of a substitute for a 
son should be undertaken by females as well as by males. 
If it be objected that the incapacity of women to give or 
receive a son in adoption is shown by the text of Yasisli- 
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tVia, “Let a woman neither give nor receive a son,” (the 
reply is)—No. The incapacity of women to give or receive 
a son might be twofold: owing to their incapacity to 
recite the Mantras customary on the gift or acceptance of 
an adoptive son: or owing to the want ot the husband s 
consent. The first reason is not to the purpose, because a 
woman, after having merely declared her intention .to 
adopt, might cause the Homa and all the other ceremonies 
to be performed by a spiritual guide. Where the person 
to be adopted is a closely related Sapinda or Sagotra, 
there is no impropriety of any sort, because it is ruled 
that the Homa and the other ceremonies may be dispensed 

with in that case. Nor is the second reason correct, 

because Vasishtha recognizes a right to adopt in women 
as well (as in men), as he says —“ without the husband’s 
permission.” For Vasishtha does not speak of that incapa¬ 
city of a woman which is caused by her incapacity to 
recite Mantras, but of that incapacity only which is con¬ 
nected with the want of the husband’s consent. In 

accordance with the text—“The father protects her during 
infancy ; the husband protects her when she is grown up ; 
the son protects her in her old age : a woman is never 
fit to be independent”— women whose husbands are living 
have power to give or take (a son in adoption), not 
independently however, but with the sanction ot their 
husband only. Widows, on the other hand, who are des¬ 
titute of the three, beginning with the son (i. e., son, hus¬ 
band, father), possess an entirely uncontrolled and 
independent power of giving and taking (in adoption). 
Only the widow’s right of adoption must be held to be 
confined to the widow of one divided in estate (from his 
brothers or other coparceners). This is because mutually 
conflicting texts of law are found, such as, e. g., the follow¬ 
ing : “ The wife is heir to her husband’s wealth ; on failure 
of her, the daughter is stated to inherit; on failure of her, 
the daughter’s son — and “ The wite, the daughters, the 
parents, the brothers, their sons, Gotrajas (gentiles), a 
Bandhu (cognate), a pupil, and a fellow-student”—and 
“ If among all sons of one man,” etc. 1 Of an uucle who 
has no son, the son of his brother is considered as such. 


1 The whole text runs as follows:—“If among all the severaVsons of 
ono man, one should have a son born. Manu pronounces them all fathers 
of a male child through that son.” See Manu, IX, 182, 
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In the Cease of one divided in estate, his wife (inherits 
liis property) ; on failure of her, his daughter ; on failure 
of her, the daughters son. For Yajnavalkya says: 

“ The son of the bodj^ (Aurasa) is he who was begotten on a 
legitimate wife. The son of the appointed daughter is equal 
to him.” If it be objected: How is it that the son of the 
appointed daughter, though equal to the son of the body 
(Aurasa), is inserted after the daughter ? The answer is: 
True. However, a prior right of succession belongs to that 
son of a daughter only, who has been appointed (heir to 
his grandfather), but not to one unappointed. Thus his 
insertion after the daughter is quite proper. In the case 
of one joint in estate (with his brothers or other copar- % 
Ceners), the right of succession belongs to the wife, under 
the text of Manu, “ A wife, having no son, who is faithful 
to the bed ot her lord, shall give the funeral ball to him, 
and shall take his whole share of the estate ” Through the 
wife ( i . e. after her), the inheritance shall devolve on the 
daughter and on the daughters son. The phrase “ one who 
has no son ” means precisely “ one who has no son ” only, 
and not “ one who has no Sapindas.” Therefore, though 
Sapindas may be in existence, the wife alone inherits; 
but in the case of one joint in estate, the inheritance 
belongs to the brothers and the rest. Thus the law has been 
declared by the compilers of works (on law), in order to 
reconcile conflicting texts. Therefore it is established that 
women are invested with the right to adopt. 
i>nitnka- Uctttctlccilcciu'n'i'iidl. . . . “Fet a womanNeither give nor 
kaumudi. reC eive a SO n except with her husband’s permission.” The 
true import of this text (of Vasishtha) is as follows: As, 
under the text, II, among all the wives of one husband, one 
should bring forth a son, etc ” (Manu, IX., 183), the Craddhas 
and other duties incumbent on a son may be performed by 
the son of a rival wife, the adoption of a son by such a one is 
not permitted, because the rites performed by him benefit 
both. For, as regaids his filial relation to the husband, he 
is his legitimate and pi incipai son; and as regards the wife, 
lie is her secondary son, just as an adopted son. Therefore 
such a woman is not allowed to adopt another son without 
the husbands permission. Ihus writes Mitrami^ra (the 
author of the Vxram i t r o d ay a) . Therefore, a woman may 
adopt a seeondaiy son by permission of her husband, though 
the lattei lias a sou by another wife. Thus, according to 
this view, the adoptiou of a further secondary son, where 


APPENDIX. 


307 


a son of the body or a secondary son is already in existence, 
is valid. This should be known. 

DattaJcadvlkiti (according to tbe Summary at the close Daitaka- 
of Chapter III). The author of the Dattakadidhiti declares didhiti - 
that women having husbands are allowed to adopt a son 
by permission of their husbands. A widow may adopt, if 
she has received permission to do so from her husband 
during the lifetime of the latter. 

Rattalcasiddhdntamanjari . —The Datta and tbe other nattaha- 
substitutes for a son, who have brothers living and si,m . dnia 
are. not the eldest of the family, should be known to ma ” jart ’ 
be incapable ot being adopted by women who have not 
received permission to do so from their husbands, because 
Caunaka saj's,—“ By no man having an only son should the 
gilt of that son ever be made. One having many sons should 
make the gift of a son by all means.” Besides, another 
Sinriti declares, Let him not give an eldest son and (a 
third Smriti says ) :—“ Let not a woman give a son,” and fur¬ 
ther: “ But let him not give or receive (in adoption) an only 
son. For he must remain to continue the line of ancestors.” 
Finally, Vasishtha declares,—“Let a woman neither give nor 
receive a son except with her husband’s permission.” From 
this prohibitory text, the right of a woman even to adopt, 
if she has received permission to do so from her husband, 
maybe inferred. Therefore, in the above injunction, “ By 
no man (having an only son should the gift of that son 
oxer be made), no stress has to be laid on the reference to 
the male sex of the adopter. . . . 


Chapter IV. 

Restrictions in regard to adoption . 

Dattakakaumudi .— . . . Noxv about persons fit to be Datinta- 
adopted. A Dattaka who is a uterine brother’s son; a 
Dattaka who is a Sapinda; a Dattaka from the maternal 
grandfather's family ; a Dattaka who is a Sakulya; one who 
is a Samanodaka; and one who is a Sagotra : each of these 
lias to be considered eligible on failure of the one preceding 
in order, with reference to closeness of relationship. This 
rule lias been declared in the Dattakadidhiti, Dattaka- 
chandrilca, Dattakamimamsa and other works, as being the 
upshot of the discussions kept up in many a learned assem- 
Lly. Anantabhatta declares that a brother, a paternal uncle, 
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and a maternal uncle form an exception to this rule, because 
they are unfit to be regarded as sons, as being related to 
the adopter in a prohibited degree. The meaning is, that a 
sister’s son and a daughter’s son are excepted, because they 
are related in a prohibited degree. A brother, a paternal 
uncle, and a maternal uncle cannot be viewed in the light 
of a son. 

DattakoJcaumadi (according to the Summary at the close 
of Chapter IY). The author of the Dattakakaumudi, endors¬ 
ing the opinions of a large number of writers, declares, 
after a great deal of deliberation, that a secondary son may 
be adopted from a desire to have many sons, though a son of 
the body be in existence; and that, where one secondary 
son is in existence, another secondary son may be legally 
adopted. Where, however, oue of the two motives— a 
desire to have many sons, and the attainment of a certain 
(blissful) abode in a future state—is absent, the adoption 
of another son is hardly called for. One on whom the 
ceremony of initiation has been performed is nevertheless fit 
to be adopted as a son. Such a son is a Dvyamushyayana, 
or Dvipitrika (son of two fathers), if an agreement has 
been entered into, to the effect that he shall be regarded 
as son both to liis natural and adoptive parents. However, 
an uninitiated person is fitter to be adopted than one 
initiated. A uterine sister cannot adopt the son of her 
uterine sister. A uterine brother should not adopt the son 
of his uterine sister. (AH) persons related (to the adopter) 
in a prohibited degree, especially a daughter’s son, a sister’s 
son, a paternal uncle, and the son of a mother’s sister, must 
not be adopted as sons. Nor can two or three together 
adopt a single person. This also is written (in the Dattaka¬ 
kaumudi). 

Dattalcadidhiti (according to the Summary). The same 
opinion is delivered in the Battakadldhiti. Besides, it is 
asserted in that work that one belonging, e.g., to the Gurjara 
tribe (the people ol Guzerat) can only adopt one of his 
own tribe. He cannot adopt a Telinga, or a Bengali, or a 
Kalinga. In the same way, persons belonging to one Vedic 
clan, such as, e.g., Varlyaor Varendra Brahmans, must not 
adopt one belonging to a different tribe. Where a son of 
a Sapi nda relation is in existence, the stepson of a sister 
cannot be adopted. He can only be adopted on failui’e 
of a Sapi nda. In the text of Atri (Manu IX. 182) 
“ Among several brothers, the sous of one man,” the term 
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" a sou , ” mea f " % son of the body ” (Aurasa). Therefore, adoption of 
seveial meu together even can adopt a 'single son, just a ljrollier ’ s 
as Draupadx was married (to several brothers). Oneof sou ’ 
the rituals prescribed for the ceremony of adoption 
whether the one stated by Caunaka, or the one stated by 
Vasishtha, or another, should be performed even in the case 
ot the adoption of a brother’s son. If this were not (the 
proper thing to do), there would be an end of the twelve 
•sorts of sons, and he (the adopted son) would not be men¬ 
tioned as the fifth (of the sons). 

,, Dattakasiddhdntamanjam — (Summary) states, Dattaka- 
that the adoption ritual should be performed in the case of 
a brother’s son as wed (as in other cases). In deference HStion 
>otli to universally binding rules of law, and special pre- of a bro ' 
cepts, even a plurality of (adopted) sons is legal. Their Kg 
number must be restricted to three; there would beno° fsons > 
end of them otherwise. Women cannot adopt without 
ic sanction of their husbands, because the term “by a^doptwith- 
sonless (male,” in the leading text on adoption) is in thefiSU- 
mu e gender. In the text “ One of the same Jati should be sent ; 
adopted, equality of Jati means equality of descent, not of Zf 1Uy 
equality of caste, as c.g. both being members of the Brah- 5, restric- 
man caste. This interpretation has the inevitable eonse- 2? as t0 
quence, that a native of Guzerat might thus be adopted ° 
by a Mahratta, which is against the best authority. The 
Oatta and other (adopted sons) are fit to be adopted from 
leir birth up to the date of their marriage —this is the 
la ";; b _ ut after their marriage. This is ordained in the 
Kahka-purana. Those adopted before initiation are prefer¬ 
able for that reason (to those adopted after initiation) 

Ihe age up to five years is the fittest of all. The years 
after that are not equally good. Thus says the Dattaka- 
siddluintamanjari. 

Dot takanir n ay a — (Summary) prohibits the adoption, DattaU- 
py .brahmans and the rest, of a daughter’s son and of a ni ™°y at 
Sister’s son. It prohibits, likewise, the gift and acceptance lumTa 
ot an only son. However, (the prohibition of) the gift of ^‘“ghter’s 
an only son is mentioned as an esoteric doctrine only; it~f’ 8 ° f 
uoes not mean that such a gift is invalid. The acceptance ? <m > 

(<>t an only son) is unimpeachable, because it has nothing oiih- son ; 

0 cl ° W1 th esoteric doctrines. The gift or acceptance of a 3 > 

? on h a woman, without the consent of her husband, is Sandf 
invalid. The gift or acceptance of an eldqst son is^ void 4 > ot an 
because it is incumbent on that son, before any one else! eUlest soa 
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5 , formaU-to perform the funeral rites addressed to his father and 
ties necea- other ancestors. On the adoption of a son, the ritual 
fi ir re.siric- prescribed by Caunaka and others roust needs be performed, 
tions as to The Homa should be offered by a woman also, according 
to law through the mediation of a Hrahmau. Sonship 
may be produced, even without the Homa ceremony and 
other rites being performed. Where the ceremony (of 
initiation and the other rites, beginning with the tonsure 
rite) do not take place, sonship is inevitably annulled. A 
boy more than five years old must not be adopted. Should 
he have been adopted, his sonship is not valid at law. On 
the adoption of one more than five years old, a house¬ 
holder who maintains a sacred fire must perform the cere¬ 
mony of Putreshti. If he does not maintain a sacred fire, 
sonship may be effected by the ceremony of initiation, etc., 
(performed in the adoptive father’s family) alone. 
jiartnto. Dattahatilalca (Summary).—A man who has not the like- 

iiiaka) ness 0 f a son may adopt a secondary son. If the heirs up 
brother^ a to the brother (viz., the wife, daughters, parents, brothers) 
son cannot are wanting, and a brother’s son is in existence, adoption 
2 # wher?l 5 cannot take°place, because all duties and rights (attaching to 
soniess a son) devolve on the brother’s son (in that case). Where 
wife cannot one w jf e p as a SO n, all the rival wives, though sonless, will 
5, adoption doubtless become mothers as well (through that son). A 
by a wo- son i ess w ife cannot adopt a son in that case, even though 
her husband should consent to it, a consent which is con¬ 
trary to the sacred law being invalid. In cases of distress, 
an adoption made by a woman is valid; but she cannot 
give in adoption (in cases of distress). 

4, adoption ° Where many sons are adopted, at the desire of a single 
of several man, by a single act, it is a valid transaction. Where, 
f>. Namix- however, each has been adopted by a separate act, the- 
rnukha adoption is invalid. The performance of a Nandimukha 
cj.ouse- 5 Craddha previous to the act of acceptance is improper, 
holders ]‘ecause there is no authority for it. Householders alone 
ajonecapa- m ac ^ 0 pt sons according to custom, and not the three- 
adopting; other orders (of pupil, hermit, and ascetic). Thus far the 
of tile bo" v Tilaka. The following further rules are also contained 
and the 0 '' j n the Tilaka. In the (present) Kali age of the world, the 
adopted son 0 £ j.] ie body and the adopted son are the only two 
k adopted recognized species of sons. On failure of sons, grandsons, 
-in- and great grandsons, an adopted son is declared heir to the 
forma- property. In the ease of Sapinda and Sagotra relations, 
lilies on— beginning with a brother’s son, adoption acquires validity 
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through a mere verbal agreement, without Homa and the 
other ceremonies being performed. In the adoption of a 
apinda or Sagotra relation, there is no restriction as to 
age A married man even is fit to be adopted. The res¬ 
triction as to age, as stated in the Kalika-purana, refers to 
adopted sons other than Sagotras. After having attained 
tie age of five years, those only can be given in adoption 
who wish it. they cannot be adopted against their wish. 


necessary 
in adopting 
a relation; 
10, restric¬ 
tions as to 
age. 


Summary of Chapter Y. 
Who can give in adoption. 


Dattalcanirnaya .—Not to give an only son in adoption 
excepting the eldest son,, is an esoteric doctrine, but the 
gif is not invalid. The gift of an eldest son, no matter 
whether the giver has one or several sons, is invalid. 
.1 luis it is ordained m the Dattakanirnaya. 

DattakatilaJca— Where a son by a rival wife is in exist- 
ence a woman is not entitled to adopt a son. Nor is it 
lawful for a man to adopt another substitute for a son where 
there is already one substitute for a son. Wise men do 
not consider as legal any transaction of a woman, except in 
cases of distress. In particular, in deference to a text of 
Narada, they do not attach legal force to transactions of 
gift, hypothecation, and sale (on the part of a woman) 
which have reference to houses or fields, though their 
own ei ship (ol the objects in question) be undeniable. In 
order to obviate a calamity, a woman is entitled to give a 
son in adoption, even without the approval of her husband 
and the rest though she may not adopt a son (on the same 
ground); both having equai power over the son, under a 
text oi V asislitha. A number of sons even mav he adopted 
with one act, one preferring his own independence bein«- 

incapable of being adopted. This is what the Dattaka" 
tilaka says. 

Balt alcadarporta . — A woman may legally adopt a son, 
just like.a man. In that case, the Homa and all the other 
ceremonies have to be performed by an Acbarya (spiritual 
guide) selected for the purpose. There is no impropriety 
oi. any sort in the adoption of a Sapinda relation. In that 
case the Homa may he dispensed with, and sonship may he 
ettected by a mere verbal agreement. If women were to 
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husband; be deprived of the right to adopt, on account of their 
may adopt. inca P ac i fc y to perforin Hoina, the consecpience of the rule 
'regarding permission to adopt being rendered nugatory, 
could hardly be avoided. A woman whose husband is 
living is dependent on her husband, and is incapable of 
adopting on account of this want of independence. A 
widow is perfectly at liberty to adopt a son, as she is 
deprived of her husband. 

Daitaica- Dattakakaumudl. — The gift (of a son), if made by the 

^ado tion husband without the consent of his wife, is valid. The 
by a ° pU0 " gift (of a son) by the wife, without the sanction of the 
woman; husband, is invalid. A man is entitled to give his sou in 
fin miiy adoption without the consent of his wife. A wife cannot 
son, mid of give in adoption without the consent of her husband. 

eldest The Dattalcakaumudi observes further, that the use of the 
3, adoption negative particle implies prohibition. (This particle 
ifwidois 115 occun 'ing in texts relating to the adoption of an only son, 
have no and of an eldest son, it follows that) the gift of a single son, 
and the gift of an eldest son by one who has several sons,' 
is forbidden. Cudras are entitled to adopt even a daughter’s 
son and a sisters son. Women whose husbands are living 
can adopt a son just like men. Widows have no right to 
adopt. This also is stated by the author of the Kaumudl. 
Dnttnha- Dattakasiddhantamanjari. — The Dattakasiddhanta- 
manjari contends that any but the eldest son of a man having 
one son (sic.) or several sons, may be given in adoption by 
bis mother, even without the sanction of her husband. 1 


Summary of Chapter VI. 

How many hinds of substitute sons are recognized in the 
\ present age of the world, 

i the (present) Kali age of the world, the son of the 
body (Anrasa), the Da ttaka, and tho Kribriina arc the only 
recognized sorts of sons, under a text’ of Parayara. This 
opinion is delivered in the Dattakamimamsd. * 

J) , atm h : . The Dattahachandrikd, on the other hand, recognizes the 
euM 11 u ' Aurasa and Dattaka sous only. The latter opinion is 


' The views of the compiler of the Dattakasiddhrmtamanjnri have not 
been represented correctly in this place. What he really says is. that the 
husband s consent is indispensable. See pp. :t7, 128. of the Dattaknciro- 
muni, in the Summary of Chapter IV, the doctrine of the Maujari has 
been given correctly. J 
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embraced by the inhabitants of Bengal. The Westerners 
adhere to the doctrine of the Dattakainimamsa. The 
JJattakanirnaya does not say anything about this matter. 

The Dattakatilaka declares that, in the Kali age of the Dnttnka- 
world, no other son can be adopted on failure of a son of tl 
the body than a Dattaka. Under texts from the Aditya- 
puratia and from the Brihaspati-smriti, that text which 
refers the adopted son among the latter six substitutes for 
a real son, must be held to be applicable to another age of 
the world. That rule which refers the Dattaka among the 
first six substitutes for a son should be observed, as being 
applicable to the present age of the world. This also is 
declared in the Tilaka. 

Dattakadarpana . 1 —Though the term ‘ a son ’ refers to nmtaka- 
the son of twelve kinds in this place, yet the son of the dur t >ana ' 
bod}' (Aurasa) and the Dattaka only can be meant, because 
sons other than a son of the body (Aurasa) and a Dattaka 
are not permitted in the (present) Kali age of the world. 
Therefore, one who has no son of the body by a legitimate 
wife should not adopt any other than a Dattaka son. It 
is true that Yajnavalkya declares the Putrikaputra (son of 
an appointed daughter) equal to the Aurasa, in the text: 

“ He is called Aurasa who has been begotten on a legitimate 
wife. A Putrikaputra is equal to him.” It is equally true 
that Brihaspati declares (the Putrikaputra) equal to a 
grandson, in the text “ A son’s son and the sou of an 
appointed daughter are both capable of conveying a man 
to paradise. They are declared equal both as regards the 
right of inheritance and the duty to offer funeral oblations 
(to the deceased ancestor).” Nevertheless, this alleged 
equality denotes a slight degree of inferiority, just as in the 
saying “a minister is equal to a King in the world.” The 
Smritisangraha, too, says—“The son, the grandson, the 
great-grandson, and the Putrikaputra only.” The result is, 
that the following series should be established : On failure 
of a son of the body, the grandson; on failure of him, the 
great grandson 5 on failure of him, the Putrikaputra; on 
failure of him, the Dattaka. 

Dattakakaumadi . 2 —It is certain that the secondary sons dm.- 

fcatxiuua : 

_ - _—-:-———-i- 

1 This portion of the Dattakadarpana is given in full, accprding to 
Dafctakagiromani, p. 1->1. because the Summary of Chapter VI does not 
contain any extract from the Dattakadarpana. 

* This portion of the Dattakakaumudi is given in full ftfl* the same 
reason as the corresponding portion of the Dattakadarpana. 
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1, Secotui- are substitutes for a son of the body, under the text (of 
ary sons we Atvi)—“ By a soilless (male) only must a substitute for a 
forason'of son te always adopted,” under the text (of Manu)—“The 
the body, son of the wife (Kshetraja), and those other sons whom we 

have enumerated are called substitutes for a son,” and under 
An objec- 0 (j ier texts. The Yaijayantl, it is true, contains the following 
futed!°' text of Satyashadha : “ There is no substitute for mastership, 
a wife, a son, a country, a time, fire, a divinity, an act, or a 
word.” This text, however, must be explained in conform¬ 
ity with the other text—“ There is no other kind of son- 
ship than the sonship of a Datta and of an Aurasa;” and 
it must be taken to mean that a son of the wife (Kshetraja) 
or one of the other forbidden secondary sons must not be 
substituted for a son of the body in the present (Kali) age 

2, Kritrima of the world. In the opinion of Nandapandita (see Dattaka- 
~° S - mhnamsa, II, 65), a son of the body (Aurasa), a Dattaka, 

and a Ivritrima are the (three) kinds of sons recognized in 
the (present) Kali age of the world. In the text “ There is 
no other kind of sonship than the sonship of a Datta and 
of an Aurasa,” it is necessary to supply the words “ recog¬ 
nized in the (present) Kali age of the world,” because that 
text occurs in an enumeration of things prohibited in the 
(present) Kali age of the world. In the same text the term 
‘ Datta ’ is meant to include a Kritrima son as well, because 
the Paragara-smriti, in the section on the laws of the Kali 
age, says, “ a son of the body (Aurasa), a son of the wife 
(Kshetraja), a Datta, and Kritrima son.” The term ‘ Kshetraja, r 
in this text, refers to a certain species of Aurasa sons. 
Matin says on this subject : “ One begotten by a man himself 
on his own wedded wife should be known to be an Aurasa 
son.” The author of the Vivadatandava (Kamalakara), on 

3, several the other hand, declares : “Though other sons (than an 
ofi'soirh'i'* 3 Aurasa and a Dattaka) are prohibited in the present age 
recognized of the world, under the following text from A'dityapurana 
in the as quoted by Hemadri, “There is no other kind of sonship 
tandava*. than the sonship of the Datta and of the Aurasa;” yet, the 

sons bought, self-given, and Kritrima being, similar to the 
Datta, it° follows that they also are recognized in the 
(present) Kali age of the world. This is sufficient, 
j Dattakcidldhiti .—In the opinion of tire compiler of the 

didhiiL~ Dattakadxdhiti no other than a Dattaka son can be adopted 
in the present age of the world. There is not any other 
kind of substitute son. Therefore the case of the Dattaka 
sou alone is discussed in that book. 
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The contents of Chapter VII are not correctly stated in 
the Summary. The extracts contained in Chapter VII are 
partly unimportant, and partly repeated from previous 
Chapters. 


Chapter VIII. 

Whether one belonging to a different caste may be adopted 

or not. 

Dattalcanirnaya. — However, venerable persons should r>auai:a- 
devise a mode of reconciling these difficulties. In con- mnu, y a ' 
fortuity with the rule, “ Where revealed texts, or texts from 
the law-books, are at variance among themselves, the matter 
must be left undecided. If, however, revealed texts should 
be found at variance with Smriti texts, the revealed texts 
must be held decisive.” The texts ofManu and the rest 
must be held applicable to a Dattaka of the first class, and 
to a Dattaka of the same caste who has been adopted bv 
a male. This is in accordance with the text of Mann— “ One 
similar (in caste) and affectionately disposed (towards the 
adopting parent): he is called a Datrima (adopted) son.” 

The texts of Cankha and the rest, on the other hand, have 
reference to adopted sons of a different caste, and to those 
adopted by a female only ; because Yajnavalkya does not 
draw any distinction between sons equal and unequal in 
caste, in the text—“ He whom his father or mother give in 
adoption is a Dattaka son ” 

DattaJcaiilaka .—And he is a Dattaka of the first class flatiaka- 
if he belongs to the same caste as the adopting parent . tilaka ' 
One belonging to a different caste cannot be a substitute 
for a son, because he is not allowed to perform the funeral 
rites (for his adoptive father). 

Dattakadarpana. —Therefore, though the wife or other Dmial-a- 
relations be in existence, every one should be anxious to 
adopt a substitute for a son. A Brahman may even adopt 
one who is no Sapinda of his. A fellow caste man can 
only adopt another member of the same caste, because 
it is stated in the text of Qaunaka—“Otherwise let him 
not adopt.” The Dattaka is four-fold : a Sagotra Sapinda ; 
on failure of him, a Sagotra who is no Sapinda; on failure 
of him, a Sapinda who is no Sagotra. Among the Sagotra 
Sapindas, again, a brother’s son is preferable on ..account of 
his proximity (to the deceased). On .failure of him, any 
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one of the other closely related Sagotra Sapindas (may be 
selected). Among these, a brother and a father should be 
avoided, because they are unfit to be regarded as sons. 
Daiiaha- Dattakahaamudl .—The term “ perpetuation of the name” 

i^Xiuion meaus propagation of one’s own race in the ascending and 
n«t a lie- descending lines. Thus the perpetuation of the name is 
cessary equally meritorious as, but it is not a more powerful motive 
for the adoption of a son than the other motive, or the 
continuation of one’s own lineage, under the text of Briliad 
Yajnavalkya, “Let a member of the same caste be adopted 
as a son, who shall offer the funeral ball to, and inherit 
the property of, his adopting father. On failure of such, 
let one of a different caste be adopted, in order to continue 
the lineage.” This act (of adoption), however, is productive 
of advantage in this world only, and not in a future state 
as well. Therefore, it is not an indispensable act of duty. 
Therefore adoption cannot take place for that reason, 
because it is an indispensable and regular act of duty. For 
if a man were a sinner, merely because he has failed to 
perpetuate his name, it would follow that the adoption of 
a son for that purpose must be an indispensable act of 
duty. This, however, is not the case, because there is no 
rule of law to that effect, the adoption of a son not being 
necessary except on failure of male issue. For, in the 
text of Manu, “ By a soilless (male) only must a substitute 
for a son be always adopted,” the word ‘always’ is used in 
reference to those cases only where a son is wanting. 
Besides, perpetuation of one’s name may be effected by 
other means also, as e. g. by building a large dyke. 

2 , right of This (right of inheritance of an adopted son) must be held 
amTcla.m 6 accrue in the whole estate of the (adoptive) father, 
to nminte- grandfather, etc. Those texts under which food and rai- 
nmice. xnent only is allotted to the Dattaka and the rest must be 
considered to have reference to a Dattaka belonging to a 
different caste ( than the adoptive parent), and to a Dattaka 
who is incapable of performing daily or occasional acts of 
worship. The Mitakshara and other works agree in recon¬ 
ciling in this way the conflicting propositions contained in 
the ancient texts. Thus has the law been briefly declared. 
Daitaka- Dattakadidhiti. —The rule that one belonging to the 

didiuti. same caste only may be adopted follows from the previous¬ 
ly quoted text of Caunnka—“Otherwise let him not adopt.” 
It may be inferred, equally, from the text, “Let a Brahman 
nourish another Brahman. Let not a son be taken in 
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adoption, who is of different origin.” And thus says 
Caunaka: “Among Kshatriyas, a member of their own 
caste, or one belonging to the same Gotra as their Guru • 
among Valyas, from among the members of the Vaicya 
caste; among Cudras, from among the members of the 
Gudra caste. Among ail tribes, from among the members 
of the same tribe only, and not from others.” The restric¬ 
tion of adoption to members of the same caste (Varna) 
being established, and “ members of the same tribe and not 
from others’ specially prescribed, it follows that the latter 
clause must be referred to members of the same nation, as 
for instance of the people of Guzerat. It is intended 
to show (besides) that a Dattaka to be adopted by a 

Kshatnya should belong to the same Gotra (as his adoptive 
parent). 1 

. Dattahas^dMntamanjarl .—This entire Law of Adoption 
is applicable in the case of caste-fellows only. The term 
a caste-iellow denotes one who happens to belono- to the 
same community, and not one belonging to the same class 
as e. fj. to the class of Brahmans. If that were meant, 
persons belonging to the identical caste of Brahmans &c.’ 
but to different tribes, such as e. g. the people of Guzerat! 
might mutually adopt one another, which would be con¬ 
trary to established usage. It should be known, moreover, 
that a daughters sou and a sister’s son, and those unfit to 
be regarded as sons,— i. e. a paternal uncle and other such 
relations—are ineligible for adoption among Brahmans 
Among Kshatriyas, one belonging to the same family as one’s 
Guru (is eligible also). Among Valyas and Cudras, members 
of the same caste only (are eligible). This" has been stated 
l\y Caunakaas follows: “ Amongst Brahmans, the boj 7 to bo 
adopted should be chosen from among the Sapindas ; or 
on failure of them, from among those relatives who 1 are 
no Sapindas; otherwise let him not adopt. Amount 
Kshatriyas, a member of their own caste, or one whose 
Gotra is the same as that of the Gotra’s Guru (may be 
adopted). Among Valyas, from among the members of 
the Vaiyya caste. Amongst Cudras, from among the 
members of the Cudra caste. Amongst all castes,° from 
among the members of the same caste only, and not from 
others. Among Cudras, it is even permitted to adopt a 
daughter’s son or a sister’s son. Among the three (higher) 
castes beginning with the Brahman caste, a sis ter !s son can 
never be adopted.” 


DnUal-a- 
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Chapter IX. 

Rules for the adoption of a Dvydmushydyam son. 

The Datfcakaniniava, Dattakatilaka, and Dattakadarpana 
are silent on this subject. 

Dattakalcanmxidi . — ... A son for whom the ceremonies up 
to the rite of tonsure, inclusive, have been performed by 
his natural father, is not merely the son of his progenitor, 
but he enters into filial relation to the other (the adoptive 
parent) as well, if an agreement has been made in this 
form—“ This son shall belong to both of you.” And thus 
he becomes a Dvyamushyayana. That is the meaning. 

DattaJcadulhiti . — . . . One for whom the ceremonies up to 
the tonsure rite, inclusive, have been performed in the family 
of his natural father, does not pass into the status of a 
(real) son to another, though he becomes the (adopted) 
son of his adoptive father. He is a Dvyamushyayana, or 
member of two families. 

Dattalcasiddhantamanjari .— . . . A son for whom the 
ceremonies up to the tonsure rite, inclusive, have been 
performed in the family of his natural father, does not 
become the son of another,— i.e., of the adopter, but the 
son of both (his natural and adoptive fathers), because he 
acquires the status of a Dvyamushyayana son. Therefore it 
should be known that those for whom the ceremonies from 
the date of birth up to the tonsure rite exclusive (only) 
have been performed in their natural father’s family are 
preferable (to other adopted sons), because they are the 
sons of one man only. 

The Datta and the other (adopted sons) are of two 
kinds: those who are not Dvyamushyayanas, and those 
who are. Those who are not Dvyamushyayanas belong to 
one family only. The Dvyamushyayanas belong to two 
families. The Dvyamushyayanas again are of two kinds : 
those who belong to the same race as the adopter, and 
those belonging to a different race. Those lor whom the 
ceremonies of Jatakarman (birth-ceremony) and so forth, 
or the ceremonies of tonsure and so forth, have been 
performed (by the adopting parent), belong to the family 
of the adopter only. They are the first of all. Therefore 
they have no right of succession in the family of their 
natural father. This has been stated by Manu as follows : 
“ A son given (Datrima) does not succeed to the Gotra 
and estate of his progenitor. The funeral ball follows the 
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Gotra and the estate. The funeral oblation recedes from 
him who gave (his son in adoption).” . The adopted son 
who belongs to the family of the adopter only will be 
explained further on through the text of Brihanmanu on 
Sapindas, which will be quoted afterwards. ’ And thus, in 
all questions regarding marriage (• i.e ., prohibited degrees 
ot relationship in marriage) and so forth, the family of 
the adopting paient only has to be taken into consideration 
Thus far as regards the family of the first (kind of adopted 
son).” 1 Those for whom the ceremony of initiation, or of 
marriage, lias been performed by the* adopter, belong to 
the families ol their progenitor and of the adopting parent. 
They represent the second class (of adopted sons). They 
therefore are entitled to succeed to the property of the 
Sapindas and Sagotras of their progenitor, on failure of 
other nearer heirs. This has been proclaimed bj' Alanu as 
follows : “ The son of the body, the son of the wife (Kshe- 
traja), the Datta, the Kritrima, one begotten in secret, and 
one cast off, are the six sons who are both heirs’ and 
Bandhavas (related to their father).” Though, as regards 
sons belonging to two families, a son bought, the soif of a 
twice-mai lied woman, and one self-given, might also be 
considered to have a right to succeed (in both families), 
incase they are Dvyfimushyayanas, still it must be known 
that (these kinds of sonship) are evidently prohibited, 
under the text (of Mann): “ The son of a damsel, one 
obtained through marriage with a pregnant woman, one 
bought, the son of a twice-married woman, a son self-given, 

t>- ii . .ba woman, are the six sons who 

are Bandhavas (related to their father), but not heirs.” 
Jl, therefore, they should marry, it is necessary to look to 
the two families (of their natural and adoptive fathers). 
This has been stated in the Parijafca (as follows): “ The 
Dattaka, the son bought, and others, who are mentioned 
as D v yamushy ay anas in certain Smriti texts, are subject to 
the prohibitions regarding marriage, in both families, as 
was the case of Cringa and Caigira.” This must be held 
to be the law in regard to tlie Datta and the rest, whose 
position as Dvyamushyayanas has been declared. Thus 
iar as regards the family of the second (kind of adopted 
son). . .. 


1 Head prathamfmam iii the text. 
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Chapter X treats of the question whether the son of a 
woman twice-married and the son of a slave (Dasa) may 
be adopted or not. 


Summary of Chapter XI. 

In what case is it proper to adopt a son. 

In all castes, including the mixed castes even, one less 
than five years old onlj 7 may be adopted as a son. There, one 
for whom the ceremonies of Jatakarmau and the rest have 
not yet been performed, is an adopted son of the first 
class. One for whom the tonsure rite only has not yet 
been performed, is an adopted son of the second class. 
By the mere performance of the ceremony of initia¬ 
tion (in the adoptive father’s family) he becomes a 
son. The adoption of one for whom the tonsure rite 
lias been performed (in his natural family) produces 
slavery, and not sonship, except through the ceremony of 
Putreshti. Slavery is likewise produced if those for whom 
the ceremonies of Jatakarmau and the rest have not yet 
been performed, should not have these ceremonies per¬ 
formed for them in their adoptive father’s family. One 
adopted after completion of his fifth year also becomes a 
slave, and not a son, though the ceremony of initiation 
have not j r et been performed for him (in his natural 
family). This is declared in the Dattakamimamsa. . . . 

The Commentary of the Dattakavnmdmsd has the 
following : When a son of the body (Aurasa) is in exist¬ 
ence, the Kshetraja and the rest have no right to empire. 
On failure of a son of the body, the sons beginning with 
the Kshetraja, and ending with the purchased son, are 
successive!} 7 entitled to inherit empire. On failure of 
them, the son of a woman twice married, the son self-given, 
and the slave have no right to empire. 

Dattakachandrikd .—Members of the three (higher) castes 
may even adopt one who has completed his fifth year, 
provided that the ceremony of initiation have not yet 
been performed for him, and that the period principally 
prescribed for initiation have not yet elapsed, but they 
cannot adopt him after that period. A Cudra may 
adopt a boy till he lias completed his sixteenth year, 
provided that he be not married. Members of the three 
(higher) castes have to perform the ceremony of Putreshti. 
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Cudras may become (adopted) sons mendy in consequence 
of the initiatory ceremonies being performed for them. 

Thus says the Dattakachandrika. For a Brahman, the 
principal period for initiation extends up to three months 
after the completion of the seventh j’ear. For a Kshatriya, 
up to three months after the completion of the tenth 
year. For a Va^ya, up to three months after the comple¬ 
tion of the eleventh year. For a Cudra, the period fit 
for adoption extends as far as the sixteenth year. After 
that period, the marriageable age begins for a Cudra. 

Thus the main point is as follows:—It results from the 
text quoted in the Kalikapuyaua, and from the text “ One 
belonging to a different branch of the Veda,” that the 
restriction as to time has reference to members of a differ¬ 
ent Gotra only, and not to a member of one’s own Gotra. 

This is the solution of the difficulty. And thus there is 
no restriction as to time mentioned in the textual defini¬ 
tion of an adopted son, “ Whom his mother or father give 
as a son during distress, confirming the gift with water ” 

(Manu, IX., 168). 

The Dattakanirnaya agrees with the Dattakamlmamsa. Datmka- 

The Dattcikatilafia, while agreeing throughout with the 
Dattakamlmamsa, adds the following: A householder only tiiaka. 
is entitled to adopt; the three other orders (of disciple, 
hermit, and ascetic) do not possess that right. 

The Dattalcadarpana declares that one more than five n.itinka- 
years old can be adopted if he chooses only, but not dar J >a ' ia - 
otherwise. 

The author of the Dattalcahciumudi restricts the valid- noiiaka- 
ity of the rule regarding the adoption of uninitiated per- kaumudl - 
sons to those belonging to a different Gotra, and declares it 
inapplicable to members of the same Gotra. A member 
of the same Gotra he declares to be capable of being 
legally adopted, even though the ceremony of initiation 
should have been performed (in his natural family). 

The Dattakadulhiti declares that a Dattaka may be Da'^ka- 
adopted both before and after completion of the fifth year, dldl:,u - 
and that there exists no restriction (as to age) for members 
of the same Gotra. It exists for members of a different 
Gotra only. Thus, according to the text from the Kalika- 
purana, and according to the text—“ An adopted sou who 
belongs to a different branch of the Veda.” 

The Dattalcasiddhantcmanjarl declares that the rule 
regarding the completion of the fifth yedr, and the rule manjuri. 

21 
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regarding the nonperformance of the tonsure rite, applies 
in the case of the adoption of members of a different 
Gotra only, according to the text from the Kalikapurana, 
« The ceremonies of tonsure and the rest,” and according to 
revealed law. However, sons adopted before initiation are 
preferable. 


Chapter XII. 

Form of adoption. Result of an informal adoption. 

Commentary of the Dattakamlmamsd. . .. “ As through 
an appointment (to raise issue on another man’s wife) and so 
forth.’’ 1 The phrase “ and so forth ” denotes the giving and 
taking of wealth, in accordance with the text, “ Let some 
Brahman be invited, by offering him wealth, to produce 


issue. 


Summary. The Dattalcanirnaya declares that, where a 
Dattaka is adopted byaCudra, it is legal to perform the Homa 
through the medium of a Brahman. In some cases, sonship 
may be produced even without the Homa and other cere¬ 
monies • but never without the tonsure rite and the other 
initiatory rites. This may be gathered from the Kalika- 

^The ceremony of Putreshti has to be performed by him 
only who keeps the sacred fires. ... Wise men declare that 
a male who is destitute of a son of any of the twelve kinds 
should adopt a boy who is given in adoption by his father, 
and who is five years old from the date of his birth, and 
for whom the ceremonies up to the tonsure rite have not 
been performed in his natural father’s family,—after having 
duly informed the King and invited his relations. Thus 
says the Dattakatilaka. ‘ The declaration of gift and accept¬ 
ance has to be made in the following manner: Now I have 
n-iven you this son of mine, to be adopted by you; he belongs 
to this or that Gotra, and has such ones for Pravaras. On 
the adoption of one five years old, the Putreshti ceremony 
should be performed. A son adopted after completion of 
his fifth year is not a legitimate son. The custom of 
Nandlcraddha is a bad custom. A householder only is 
entitled to adopt; the other orders may not adopt. 


1 Sec Dattakamiinamsa, v. 1C. 
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Tho rites to be observed at the adoption of a son are Dattaka- 

desciibed in the ritual stated by Caunaka as follows:_ “ On dajyana. 

the previous day,” etc. The Nand^radfia should be per- 
formed likewise. Thus says the Dattakadarpana. Datinka- 

The Dattakadidhiti describes the ritual to be observed manitT 
by the followers of the Rigveda and of the Yajurveda 
lespectively; and so does the Dattakasiddhantamanjari. 

This shall not be repeated here, iu order to avoid prolixity! 

Informal adoption according to Summary. — One Dattaka- 
formally adopted only is indeed an adopted son. He only ninla y a - 
is capable of inheriting. Thus says the Dattakanirnaya. 

Though one formally adopted son be in existence Dattaka- 
another formally adopted son has a right to exist ! kaumudL 
and he is entitled to inherit. Through a desire to have' 
many sous, the formal adoption of a Dattaka may take 
place, in spite of the existence of a son of the body 
(Aurasa). Thus far the Dattakakaumudl. 

The Tilaka and Darpana do not say anything. 

The Dattakasiddhantamanjari declares^ that^a Dattaka, Da ttaka- 
for whom the ceremonies ending with the ceremony of SS**" 
initiation have been performed by the adopter, is entitled 
to the same share of the inheritance as a son of the body. 

II, however, the whole series of ceremonies ending with 
initiation should not have been performed by the adopter, 
he shall only receive property sufficient to defray the 
expense of his nuptials. Where a son of the body is in 
existence, and the ceremonies have been performed (by the 
adopter), the adopted son shall not take more than a 
quarter share. 


Chapter XIII. 

Right of inheritance in cases of competition between a son 
of the body and a formally adopted Dattaka son. 

Commentary of the Dattakachandrikd. — ... “ Subsequent Comment- 
to the adoption.” Supply: if a legitimate son is born to both Thuuka- 
the natural and adoptive fathers . 1 “In the wealth of the chandrikd. 


1,00 Sutherland’s Dattakachandrikii, V. 33 (where, however, this 
, 8 u °k t» c en translated literally). Under this interpretation, the 
_ attakachandrika agrees perfectly with the Mayukka (IV, 5," 23). A 
iirerent interpretation has been proposed in this volume, p. 185. 






MiN/sr^ 



Da ft ft Jen - 
darpana . 


DattaJea- 

kaiimudi. 


D alt a Jen - 
didhiti. 


DattaJea - 
nirnnya: 
1, succes- 
Mon to a 
Sapinda; 


2, local law 
of Ori».sa; 


3 t n hro- 
llitir'ft bod ; 
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natural father ” lie takes half of the share of the legitimate 
son,— i. e., he takes a third part of what a legitimate son 
would have taken. “ To his adoptive father ” he ... takes one- 
half of the share ordained for an adopted son, viz., of the 
third destined for an eminent adopted son, or of the fourth 
destined for a worthless adopted son. The meaning is that, 
supposing him to be an eminent son he shall take a sixth 
part of the share of a legitimate son ; and an eighth part, 
if he be a worthless son. . . . 

Dattalcadarpana. —If a son of the body is born after 
the adoption of a Dattaka, the son of the body shall take 
three parts of the inheritance, and the adopted son shall 
take the fourth part. This may suffice. 

Dattakalcaicmudi .—Now about the right of inheritance 
of an adopted son. If a son of the body is in existence, he 
shall take one-fourth of the share due to a son of the body. 
If no son of the body is in existence, he takes the whole.... 

Dattalcadidhiti .— .. . Where a son of the body is born 
subsequently, he (the adopted son) obtains the fourth part 
of his (the son of the body’s) share... . 


Chapter XIV, 

Right of inheritance in cases of competition between one 
formally and one informally adopted. 

Summary of Chapters XIII, XIV. Dattakanwnaya . — 
The Dattakanirnaya declares that a Dattaka of the first 
class or one adopted by a male, shall succeed both to his 
adoptive father’s wealth and to the wealth of a Sapinda 
(of the latter). If a woman, with the sanction of her 
husband, adopts a son after his death, he takes his father’s 
wealth only, and not the wealth of a Sapinda. If, however, 
the husband has given his consent to the adoption before 
his death, and the Sapindas have assented to it after his 
death a son thus adopted by a woman inherits the wealth 
of the Sapindas under the text—“ If, by permission of the 
Sapindas,” etc. A boy may be adopted in the country of 
Orissa, though the ceremony of initiation have been per¬ 
formed for him in his natural family. But this is for¬ 
bidden elsewhere. If one sonless has a brother’s son, the 
latter is (equal to) an adopted son of his. On failure of. 
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him, the daughter’s son; on failure of him, any S'apinda; 
on failure of him, a member of the same caste (Varna). 

The Datlalcadarpana declares that an adopted son shall Daitnka- 
take a fourth share, if a son of the body is born subse- dar P ana - 
quently. 

The DattalcakaitmucU declares that an adopted son shall Datiaka- 
take a fourth part of what a son of the body ought to get k “ nmudi - 
of tho whole wealth of the father, grandfather, &<• 




INDEX 

To the Manuscripts of unpublished Sanskrit Works refer¬ 
red to in this volume. 

Apararka’s Commentary of the Yajnavalkya-smriti— 
Two manuscripts from the Deccan College, Puna. 

Asabaya’s Commentary of the Narada-smriti—One manu¬ 
script from Professor Biihler’s Collection. 

Balambhatta’s Commentary of the Mitakshara—One ma¬ 
nuscript from Professor Biihler’s Collection. 

Culapani’s Dipakalika—One manuscript from the India 
Office, London. 

Dalapati’s Nrisimhaprasada—One manuscript in the Sans¬ 
krit College Library, Benares. 

Govindaraja’s Commentary of the Code of Manu—One 
manuscript from the Deccan College. 

Haradatta’s Gautamiya Mitakshara—One manuscript from 
Professor Bulder’s Collection. 

Kamalakara’s Vivadatandava—One manuscript from the 
India Office. 

Iva 9 mlr manuscript of Manu, with an anonymous Comment¬ 
ary—One Birch Bark manuscript from Katpnir, in the 
Deccan College. 

Madhava’s Commentary of the Para^ara-smriti — One ma¬ 
nuscript in my possession. 

Medhatithi’s Commentary of the Code of Manu — Three 
India Office manuscripts, one manuscript in my posses¬ 
sion. 

Nandanaeharya’s Commentary of the Code of Manu—One 
manuscript from Dr. Burnell’s Collection, now in the 
India Office. 

Nandapandita’s Commentary of the Paragara-smriti— One 
manuscript in the possession of Pandit Dhundhiraj 
Dharmadhikari, of Benares. 

Nandapandita’s Pratitakshara—One manuscript in the pos¬ 
session of Pandit Dhundhiraj. 
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Nandapandita’s Vaijayanti—Three India Office manuscripts 
oue manuscript from Professor Biihler’s Collection one 
manuscript in my possession. 

Narada-smyiti—Three manuscripts in my possession one 
manuscript from the India Office, one manuscript of 

Asahayas Commentary from Professor Biihler’s Collec¬ 
tion. 


Niirayana’s Commentary of the Code of Manu—One ma¬ 
nuscript from the Deccan College. 

Raghavananda’s Commentary of tl°e Code of Manu—One ma- 
( nuscript from the Deccan College. 

Smritichandrika—Two manuscripts from the India Office 

one manuscript from Dr. Burnell’s Collection, now in 
the India Office. 

rodavananda, 1 Yyavaliarasaukhya—One manuscript from 
the Deccan College. 

Vi^ve^vara’s Madauaparijata— 1 Two manuscripts from the 
India Office. 


\ i9ve9yara’s Subodhini—One manuscript from Professor 
Buhlers Collection. 

Viv’affiabhangarnava, composed by Jagannatha, the original 
sion°^^ e ^ ro °ke s Dige s t—Oue manuscript in my posses- 


Yiviularnavabhanjana—Ono manuscript from the Deccan 
College. 


Besides the above, manuscripts of a number of minor 
bmritis, attributed to Yy&sa, U 9 anas, Atri, and others, have 
also been used. The copies consulted are from the Collee- 
tions ot Dr. Haug (now in the R. Library, Munich) and 
oi Professor Buhler. Of several printed works also 
cy/ the Mitakshara, Dattakamimamsa, Samskarakaus- 
tubha, good manuscripts from Indian Libraries were con¬ 
sulted in order to establish the correct reading of doubtful 
passages. 


T^ , mI°«p ir i iUan M a has T b( r fiI1 , erroneously stated in this work to be the 
arac oi an author. It is the name of a work, composed by Todar Mall. 
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ABSENCE- 

of coparcener no bar to partition, 99, 100. 

ADOPTION— 

obsolete forms, 144—158. 

adopted sons in the proper sense of the term, 156 

an abstract of the principal rules on adoption in the Smritis 

loo—loo. • 9 

abolition of early forms of adoption, 158. 

Kritrima adoption, 156, 158, 169. 

Dattaka adoption, 156, 159—166. 

modern innovations in the law of adoption 159 

false doctrines, 159—166. 

question as to formalities essential in an adoption 159_1 61 

restrictions in regard to the age of the person to be adopted, 161 162 
adoption of a daughter’s son and of a sister’s son 16 > 

“ <l0pt “ e w * 108e “other utia adopter could 

refutation of this doctrine, 163—165. 

D yyiimus hyayana adoption. 165, 166.* 
character of the Dattakamimfunsa, 166. 

share of an adopted son where a legitimate son is afterwards born 
162 . 


various rules in regard to this subject, 182. 183. 

various explanations of the terms ‘a third share’ and ‘ a fourth 
share,’ 183—185. 

after-born sons in the case of Dvyamushyayana adoptions 185 
right of representation in the case of adopted sons, 185. ’ 

bee iyoga } Polyandry , Sons. Succession, and the General 

j\otc to Lecture I //, at the close of these Lectures, 
according to the Dattaka^romani, &c., 299—325. 

ADULTERY— 

punishment ordained for, 78. 


AGE. See Adoption , Minority . 

AGNATES. See Sapinda ) Succession . 

ALIENATION— 
according to the Smritis; 

the father may alienate hereditary property at will, 82. 

gradual restriction of this power, 83, 84. 

what was left of it. 84. 

power of the eldest son, S5. 

discretionary power of the manager, 86, 87. 

restrictions on alienation of immovable property, 90, 91. 

alienation of naturally indivisible objects, 93. 

gifts made by the father cannot be resumed by him, 96. 

equal ownership of father and sons in property ancestral, 99. 

alieuation considered as evidence of contested partition, 105. 106, 
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A LIENATION— (contd.~) 
according to the Commentaries and Digests: 

Mitfikshara La^ °rding the equal power of father and sons over 
property ancestry*. j, 
origin of this law, 109, 110. 

Apararka’s theory. 110. 

alienation of immovables by the father, 111. 

gifts of movables by the father. 111. 

apparent contradictions removed. 111—113. 

alienation of self-acquired movables by the father, 113. 

iJayabhaga Law, 113. 

origin of this law, 108, 109, 114. 

alienation to the extent of one’s own share, 114. 

See Father , Sons , Widow. 

ANONYMOUS TEXTS— 

quoted in the Commentaries, 67, 68. 

APARARKA- 

age and authorship, 13. 

relation of his Commentary to the Mitakshara and to the works of 
the Bengal School, 13, 14. 


APASTAMBA— 

his Dhannasutra commented on by Haradatta, 16. 
its date. 37—39. 

containing those Sanskrit texts from unpublished works which have 
been published in this volume, 283. 

APPENDIX— ^ 

or Note to pp. 44, 46 (Burmese Law), 290. 

ARSE A. See Marriage. 

ASAHAYA— . a „ 

date and compositions of, 4—6. 

ASURA. See Marriage . 

AURASA— 

son of the body or legitimate son, 145, 147. 

BALAMBHATTA— 

age and authorship, 15,16. 

BANDHU— 

meaning of the term, 213 21o. 

BENARES LAW— 

distinctive principles, 108—113, 116—121, 124—128, 131,135—138, 
171 —174, 197, 198, 204, 209—216, 219—222, 242-251, 252—254, 
259, 263, 269. 

BENARES SCHOOL— 

principal works of. 12,13, 20. 
opposed to Bengal School, 26. 

BENGAL LAW— 

its general character, 23—26. 
its sources, 108, 109,114. 

distinctive principles, 108, 113, 114-117, 123. 124. 129-131,141, 
161 173, 183, 187. 197-199,200,203,208-209, 216-218,223, 242, 

254,’ 256-258, 265-266, 273—275, 278. 

BENGAL SCHOOL— 

principal works of, 21, 22. 

relation of, to the other Schoolfl of Law, 23—25, 113, 114. 
its rise, 25, 26. 


BfJIN— 

a species of son, 147, 156. 


1*1 UlSTffy, 
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BOMBAY LAW — 

distinctive principles, 108-113, 116—121, 124—128. 131. 135—138. 
150, 162, 171-174, 197, 198, 204, 209—216. 219—222. 242—251, 
252—254, 259, 263—269. 

BOMBAY SCHOOL— 

principal works of, 12—14, 20. 

BRAHMA. See Marriage. 

BRIHASPATI— 

quotes Manu, 45, 46. 

extent and importance of the fragments attributed to him, 57, 58, 69. 
relative age, 60—64. 

BROTHERS— 

right of primogeniture among, 85, 86. 
partition among, deprecated, 90, 
separate acquisitions of, 94— 96. 
partition among, 99, 100,102, 103. 

position of, in the case of obstructed succession, 194, 205, 206. 

reunion among, 224. 

succession to female property, 261, 263. 

See Partition , Succession. 

BURMESE LAW— 

based on the law of India, 1, 46. 

twelve kinds of sons referred to. 144. 

recent investigations into the history of, 290 foil. 

CANKIIA— 

author of a Dharmasiitra, 59, 60. 

CANKRALIKHITA— 

author of a Dharmasutra, 59, 60. 

CASTE— 

intermarriage between persons differing in. 179—181. 
the same prohibited, 179. 

CHILD MARRIAGE. See Marriage. 

COGNATES. See Bandhu. 

COMMENTARIES— 
several kinds of, 4. 

date of the earliest Commentary extant, 4-5. 
of the Code of Manu. 5—12. 
of the Yfijnavalkya-smriti, 12—14. 
of the Mitakshara. 14—16. 

of the Para^ara, A'pastamba, and Gautama-sinritis, 16, 17. 
their practical value, 27—29. 

• COMPARATIVE JURISPRUDENCE— 

how connected with the study of Hindu Law, 8, 70, 71. 
CONCUBINAGE — 
a legal practice, 79. 

concubines referred to as a species of indivisible property, 91. 
maintenance of concubines a charge on the estate, 133, 134. 

COPARCENER. See Joint Family. 

CRA'DDIIAS— n 

not the original basis of succession, 16S. 
addressed to female and maternal ancestors. 169. 
preferential right of the eldest brother to ofljer them, ibid. 
addressed to remote ancestors, 169, 170. 

CUDRA— 

illegiraate son of a, 1S5—190. 
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CULAPA'NI— 

relative age. 14. 

CUSTOMARY LAW— 

relation of, to written law, 27—29, 31—3G. 

DALAPATI— 

author of the Nrisimliaprasfula, 18, 19, 28. 

DA'ST— 

various meanings attributed to the term, 187,1S8. 
DATTAKACHANDRIKA - 

date and authorship, 22, 23. 

DATTAKACIROMANI. See General Note to Lecture VII. 

DATTAKAM I’M AMS A— 

date and authorship, 16, 22. 

DAUGHTER— 

guardians of a, 72, 77. 

must be given in marriage before puberty, ibid. 

may choose ahusband for herself after having reached maturity. 77. 

or any one may take her, / 7. 

amount of her claim on partition according to the Smritis, 103, 104. 
according to modern law. 133,141. 

■what the “ fourth share” of a daughter amounts to, 138—141. 

the* appointed daughter, 147—149. 

the son of the appointed daughter, 149.150. 

her right of succession to the property of a male, 200. 201. 

married and unmarried, rich and poor daughters, ibid. 

ri^-ht of succession to female property, 260—265, 268. 

° See Maintenance, Partition, Succession, 

DAUGHTER-IN-LAW- # , 

has a claim to maintenance even where there are no assets, 
133—135. 

mentioned as an heir by some writers, 199, 200. 

DAUGHTER’S DAUGHTER— 

mentioned as an heir by some writers, 202. 

D AUGHTER’S SON— 

his position among the heirs to obstructed property, 201, 202. 

DAUGHTER’S SON’S SON— 

mentioned as an heir, 202. 

DAYABHAGA —See Bengal School, Jimutavdhar 


DAYADA- 

meaning of the term, 26 1 . 

DEVALA— 

date of his Smriti, 64. 

DIGESTS_ 

of Law, the principal works of this class, 4, 17—23. 

D I'NA'RA_ 

origin and chronological importance of the term, 56, 63. 
DIVORCE— 

offences considered as a legal reason for, 18, 81. 
partial, 78. 
supersession, 78. 

right of, not exclusively marital, 81. 
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DVY A'MUSTI Y A'Y ANA— 

a species of adopted son. 165. 

right of inheritance of, where a legitimate son is horn afterwards, 


EMIGRANT HEIR— 

descendants of, 190, 191. 

ERRATA, 345. 


ESCHEAT— 

of heirless property to the Ring. 222. 
an instance of, from the drama Cakuntala, 222, 
EVIDENCE— 

of partition, 104—106. 141, 142. 

EXCLUSION FROM INHERITANCE— 
early law. 271. 272. 
modern law. 272—281. 
the Nirindriya, 272—274. 

which defects have to be congenital in order to 
274, 275. 

incurable diseases, 276. • 

leprosy, 276, 277. 

lasting diseases. 277. 

offences removable by expiation, 277. 

the undutiful son, 277, 278. 

the prodigal, 278. 

members of a religious order. 278, 279. 
defects excluding women, 279. 
revival of right. 279. 

disqualifications subsequently arising, 279. 

unchaste widows, 229. 230. 

the disability personal only. 280. 

maintenance of excluded persons, 281. 

tendency of decisions. 281. 

the Sachsenspiegel on Exclusion, 282. 

EXPIATION. See Exclusion from Inheritance. 


produce exclusion, 



EXPOSITION— 

of new-born daughters, 77. 


FATHER— 

privileges of. in patriarchal family. SI. 82. 
gradual restriction of his power, S3, 84. 
what was left of it. 84. 85. 


distribution of the property by him, 98. 99. 123_128. 

arbitrary distribution. 100, 101,129—131. 
equal division, 101,129—182. 

retention of a certain portion of the property by himself. 101. 102. 
129—132, 


equal ownership with the sons in property ancestral. 83. 84. 108—1 18 
extent of his power over ancestral movables and self-acquired land 
ibid. ^ ’ 


partakes of acquisitions made by his son. 82. 117. 
succeeds to his son. on failure of nearer heirs, 194, 203 204 
may inherit Stridhaua, 261—266. ’ - 

See Partition, Succession. , 


females, see women. 


I 
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GAUTAMA— 

commented by Haradatta, 16. 17. 
date and character of his Smriti, 3G—39. 

GENERAL INDEX, 329. 

GOTRAJA— 

various explanations of the term, 217—221. 

GOVINDARAJA- 
relative age, 8, 9. 

GRANDMOTHER— 

entitled to a share on partition, 103, 137. 
her position as an heir, 205, 210, 217—221. 

GRANDNEPHEW— 

his position as an heir, 208—212. 

GRANDSON. See Crdddlia , Succession. 

GUARDIANS— 
of a maiden, 72. 

guardianship vests ultimately in the sovereign power, 100. 
HALF-BLOOD— 

succession of, to property of a male, 194, 206—208. 
succession to property of a female, 264. 

See Nephew, Partition , Stepbrother , Step-grandmother , Step¬ 
mother, Succession. 

HARTTA— 

divers Smritis attributed to, 64, 69, 60, 

HEMADRI— * 

age and compositions of, 17, 18. 

HERMIT— 

succession to, 222, 223. 

HINDU LAW— 

importance of, 42. 

advantages of the historical method, 2, 3. 
recent progress in the study of, 3, 4. 
custom v . law, 27, 29, 31—36. 
learned tone of Indian law-books, 28, 29. 
sources, 30, 31. 

HUSBAND— 

mutual duties of, and wife, see Succession , Wife , Women. 

IDIOT. See Exclusion from Inheritance. 

ILLEGITIMATE SON— 
of aCudra, 185—188. 
amount of his share, 188-189. 
competition with other heirs, 189, 190. 

IMMOVABLE PROPERTY. See Property. 

IMPOTENCY— 

a ground of exclusion from Inheritance, 279, 280. 

INDEX— 

to the Manuscripts of unpublished Sanskrit Works referred to in 
this volume, 326. 

INHERITANCE— 

meaning of the terms 11 obstructed” and “ unobstructed ” inheritance, 
176, 176. 

J TMU'TAV AH ANA— 
relative age, 21, 22. 

erroneously regarded in the light of a reformer, 108. 
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JOINT FAMILY— 
constitution of, 81. 
position of the father, 82. 83—85. 
position of the mother, 82. 83. 
position of the eldest son, 85. 
position of the manager, 80. 
mode of enjoyment of common property, 87. 
and coparcenary, 89. 

KATYAYANA— 

posterior to Manu, 1G. 
his texts on Inheritance. 57. 
relation to Brihaspati, 60. 
relative age, 62 — 64. 

KRITRIMA— 

meaning of the term, 156. 

See Adoption, General Note to Lecture VII. 

KULLU'KA— 

date of his Commentary, 10, 11. 

LEPROSY— 

a ground of exclusion, 276, 277. 

LEVIRATE— 

in India and elsewhere, 153, 154. 

See Niyoga , 

MADNESS— 

a ground of exclusion, 274—276. 

MADRAS LAW— 

distinctive principles, 108-113. 116—121. 124-128.131.132,135- 
138, 159, 162, 197, 198,204, 209-216, 219-222, 242—256, 259, 263 
—269. 

MADRAS SCHOOL— 

principal works of, 20, 21. 

MAIDEN— 

guardians of a, 72. 

to be given in marriage by whom, 77. 
inherits before married daughter, 200, 201. 

See J Daughter, Women , 

MAINTENANCE— 

mother never to be deprived of, 82. 
a charge on the estate, 104. 
persons entitled to, 138 — 138. 
law of. developed by Statute, 133. 
concubines and women illegally married, 133, 134. 
how far independent of the existence of assets, ibid, 
share on partition and maintenance, 136, 137. 
of disqualified heir©, 281. 

MANAVAS— 

a Vedic School, 46, 47. 

MANU— 

Commentaries on his Code, 5—12, 45. 
various opinions regarding its age, 42, 43. , 

antiquity of Manus reputation as a Legislator, 43, 44. 
different recensions of the Code of Manu, 44. 

) * 
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MANU—(rwfrZ.) 

its archaic character, 45. 

quoted by Brihaspati. Katyayana, Narada, 40. 
the foundation of Burmese Law, 40. 
adapted from a Dharmasutra, 41—43, 46, 4/. 
its sources, 48. 

MARRIAGE— 

religions character of, 71. 
necessity of, 71, 72. 

■wedding customs. 72, 73. 

silence of the Smritis on this head, 73. 

eight marriage forms, to 75. 

formerly six, ibid. _ 

originally three, ibid. 

informal marriage. 1 5. <0. 

forms of purchase of a wife, 1 0. 
prohibition of mixed marriages, 129. 

M E ^tfqu I i tymd importance of his Commentary on the Code of Manu, 

author'of the Smritiviveka, 8. 

MINORITY— . 

terminates at sixteen, 83. # 

interpretation of this rul e,tbid. 

maintenance of minors a charge on the estate, 86. 

no bar to division. 99, 100. 1-8. 129. 

guardianship vests m the sovereign power, 100. 

Ml T d»?e S airtUot8hip. ami range of authority, 12. IS. 2S. 

SS™ principles, 108-113, 110-121, 121-128, etc. 

See Benares Law . 

MIT d F is I t^lti J v^pHncioles, 122, 123, 123, 137, 139, 159, 201, 203, 204, 223, 
224, 254, 258, 266. 

mithila school- 

principal works, *o, 

M ° sncctoUijntty attaching to h8r position under the early law, S3, S3, 
h r Sore on partition according to the Smritis, 10.1. 
according to the Mitakshara. etc., 13o —138. 
may claim partition under Bengal Law, 14.. 
right of inheritance, -03. -0 . 
inherits before the father,- 204. 

MIU S“ ri™S^Tnca in the dram., 68, 09. 

NA ™fn?SSI—y,ll,13. 

NAI !w'pm-ntoso, and compositions of, 15,16. 

^ A 'character and dftto of liis Oodo. 19. 50. 

lie earlier version of the N«ddMmr'« ; «*—1- 
Introduction to the Narada-snmti, 40, i > i . 
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NA'RA'YANA— 

his Commentary of tho Code of Manu, 9,10. 

NEPHEW— 

position of, among the heirs, 207. 

NIECE— 

mentioned as an heir by some writers, 207. 

NIRINDRIYA— 

various interpretations of the term. 272—274. 

NIYOGA— 

meaning of the term, U2. 
origin of the custom, 153, 154. 
analogous customs among other nations, 155, 
abolished in India, 158. 

Nandapandita’s theory of, 163,164. 

OBSTRUCTED. See Inheritance. 

ORIENTALIST— 

task of, in the province of Hindu Law, 71. 

P AIT II I'N A SI— 

author of a Dharmasutra, 59, 60, 

PARA'CARA- 

coinmentaries on his Smriti, 16. 
the two versions of it, 68. 

PARENTS. See Father , Mother, Stridhanu , Succession , 

PARTITION— 

defined by Apararka, 87. 
mrly law : 

division of the subject, 89, 90. 

partition formerly unknown, 90. 

immovable property originally indivisible, 90. 

naturally indivisible property, 91—94. 

indivisible acquisitions, 94 — 96. 

partible property, 96, 97. 

right to demand a partition, 97, 98. 

distribution made by the father, 98, 99. 

division after the father’s death, 99. 

effect of minority and absence, 99. 

case of pregnant widow, 100. 

arbitrary distribution, 100, 101. 

equal division. 101, 102. 

the son bom after partition, 102. 

partition against the father’s wish, 102. 

collaterals. 102. 

females, 103,104. 

charges on the estate, 104. 

question as to ceremonies at the time of partition, 104, 105. 
circumstantial evidence, 105, 
hidden effects, 106. 
modern law of partition: 

disquisitions about the nature and origin of property, 107—110. 
Dayabhuga Law, 108, 113 11 1, 

TWilukslmrii Lnv,. HW— iJik 

naturally indivisible property, 114,115. » 

time of partition according to tho Dityabhaga, 188,121. 

; 22 
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PARTITION— ( cohtd.) • - 

modern lave of partition: 

timo of partition according* to the other Schools, 124—128. 

arbitrary distribution by the father, 129—131. 

equal division. 129—132. 

the son bom after division, 132, 133. 

partition against the father’s wish, 110, 113. 

females, 133—141. 

charges on the estate, 133, 134. 

evidence of partition, 141—143. 

PAUNARBHAVA— 

the son of a woman twice married, 146,147, 181. 

PITA'MAFLA— 

relative age, 64. 

POLYANDRY— 

not mentioned by Nfirada, 154, 155. 
referred to in certain Smritis, ibid . 
not to be confounded with Niyoga, ibid . 

POLYGAMY— 

number of wives unlimited, 79. 

PRAYOGAPA'RIJA'TA— 
probable date, 21, note 2. 

PRE-EMPTION— 

vestiges of, in Indian Law, 89. 

PREGNANCY— 

may operate as a bar to division, 129. 

PRIMOGENITURE— 

in the early law of India, 85, 86. 
abolished, 101, 177, 178. 

forfeiture of privileges connected with, on account of fraudulent 
practices, 142, 143. 
in the rules regarding Craddhas, 169. 

various modes of division of the family property, according to tho 
order of seniority, 176, 177. 

order of seniority between sons of different wives, 178, 179. 
among subsidiary sons, 181. 

PRODIGAL— 

may be disinherited, 278. 

PROFITS— 

division of, 138. 

PROPERTY— 

according to the Smritis: ' * 

early forms of, 88, 89. 
originally indivisible, 90. 
immovable, 90. 
naturally indivisible, 91—94. 
sell-acquisitions, 94—96. 
partible, 96, 97. 

according to the Commentaries and Digests: 
disquisitions about the nature of, 106—110. 
father’s power over, 110—113. 
alienations to the extent of one’s own share, 114, 


WHtsr/ty 



PROPERT ? —(coiritd .) 

according to the Commentaries and Digests: 
naturally indivisible, 114, ll. r >. 
separate acquisitions, llo—121. 122,122. 
property inherited from collaterals, 121. 
ancestral recovered, 121. 
concealed, 106, 142. 

PURANAS— 

a source of Indian Law, 31. 

ItAGHAVANANDA— 

date and value of his Commentary, 11. 


REPRESENTATION— 

right of, fully developed in Hindu Law, 16/, 16b. 
originates in patriarchal family system, 108. 

See Adoption, Succession. 

REUNION— 

according to the Smriti, 195. 196. 
according to Modern Law, 223—225. 

Dayabhiiga Law, 223. 

Mitakshara Law. 224: 

extent and importance of, 224, 225; 

SACHSENSPIEGEL— 

quoted on exclusion from Inheritance. 2S-. 

SAGOTRA— 

meaning of the term, 195, 210, 212, 213.. 

SAEULYA— 

meaning of the term, 174, 195. 

SAPINDA— 

original meaning of the term, ICS, 1G9. 
derived from pinda “ a body. 171— 173. 

retention of the original meaning in the Smritichaudnku, Daya- 
bhilga and other modern works. 173,174. 
succession of Sapindas, 195, 209, 213. 


SAR AS VAT rYIL A'S A 

date and authorship, 21. 

SAT P 

references to, in the Smritis and Vedas, 79, SO. 
origin of the custom, SO. 

how far recognized by tho Digest-writers, SO. note, 
mitigations introduced by the later Smriti-writers, SO, ol. 

SCHOOLS OF LAW— 

appropriateness of the term, 17. 
large number of, 17—20. 

SELF-ACQUISITION— 

originally unknown, 81, 82, 86, 

early rules, 94. 

gains of science, 94, 95. 

other separate acquisitions, 95, 96. 

of a son. 96. 

Modern Law, 115—122.^ 

Dayabhaga doctrine, 115—117, 

Mitakshara doctrine, 116—118. 
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SELF-ACQUISITION— (contd.) 

double share of the acquirer, 117, 120, 121. 
acquisitions of a son, 117. 

the subsequent Digests of the Mitakshara School, 118—120. 
property inherited from collaterals. 121. 
ancestral property recovered, 121, 122. 

Mithila Law, 122, 123. 

SENIORITY. See Primogeniture . 

SHRADDHS. See Crdddhas. 

SISTER— 

mentioned a3 an heir by some writers, 201. 

See Daughter , Malden , Stvidhana , Women. 

SMRITI— 

’meaning of the term, 30. 

references to customary law in the Smriti, 34—3G. 

Smriti and Cruti, Hid. 

authority attached to the Smritis, ibid. 

progress made in their study, 36. 

date, origin, and character of the principal Smritis, 36—50. 
metrical Smritis. 41, 42, 53. 
number of the Smritis, 51, 52, 
minor Smritis. 52—58. 

Smriti fragments, 58—68. 
their importance, 69. 

SMPJTICHANDRIKA— 

date and character, 20, 21. 
quoted on local usage, 33, 34. 

SMRITIS ANGRAH A— 

relative age and modern tone, 65. 

SONS- 

eompared to slaves in the early law, 81, 82. 
their position gradually improved, 83, 85. 

equal ownership with the father in property ancestral, 84, 108—113. 
self-acquisitions of, 96, 117. 

not allowed to enforce a partition against the father’s wish, 98, 99, 
123. 

except in case of his dotage, etc., 102. 

the son born after partition, 102,132. 133. 

extension of the son’s right under Mitakshara Law, 124—128. 

offspring of mixed marriages, 133. 

twelve sorts of sons, 144, 145. 

the Anrasa. or son of the body, 145, 147. 

principle of classification, 145, 147. 

fifteen sorts, 145, 146. 

the son procreated anywhere, 146, 147. 

the Bljin and the son of a woman twice married, 147,156, 181. 

the son of the appointed daughter, 149. 

illegitimate sons of the wife and daughters, 150, 151. 

the Gudhaja, Sahodha, and Kanina, 151, 152, 

the Kshetraja. 152—156. 

the Dvji*mushyayana, 156, 165. 166. 

the Dafcfca, Kritrima, Svayamdafeta, Krita, and Apaviddha, 156, 
unborn descendants, 176. 

seniority as between sons of different wives, 178. 
offspring of mixed marriages, 179 *-131. 
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SONS —(contd.) 

competition between legitimate and subsidiary sons, 181. 
after-born sons. 1S1—185. 
illegitimate sons, 185—190. 

sons of the same mother, but of a different father, 207, 208. 
succession of, to Stridhana, 2G0 —2G6. 
when incapable of inheriting. 271—279, 

See Adoption^ Exclusion , Partition , Primogeniture, Succession. 
SOUTHERN INDIA. See Madras Law. 

STEPBROTHER— 

succession of, according to the early law, 191, 195. 
according to the modern law, 20G—208. 

STEP-GRANDMOTHER— 

share allotted to, by some writers, 137.138. 

STEPMOTHER— 

whether entitled to a share on partition, 103, 137, 138. 
position as an heir, 205. 

STRANGERS— 

inherit on failure of relations, 222. 

STR TDH AN A— 

to be deducted from the share on partition, 137. 
analogous institutions among other nations, 22G, 227. 
early law , 227— 218. 

the Dharmasutras on female property, 227, 228. 

derivation and technical nature of the term ; Stridhana/ 228, 229. 

Stridhana six-fold, 229, 230. 

Manu’s definition, 230, 231. 

Vishnu and Yajnavalkya, 231. 232. 

various definitions of the term Culka, 232, 233. 

its real meaning, 233, 234. 

Katyayana on female property, 234—236. 

Vyasa. 23G. 

Devala, 23G. 

dominion over Stridhana, 237—241. 
the Dharmasutras and Manu, 237, 238. 

Nfirada, 238. 

Yajnavalkya. 23S, 239, 

Katyayana, 239, 240. 

Prajfipati, 240. 

Brihaspati, 240. 

Vyasa. Mahfibharata and Devala, 271. 

Stridhana and inherited property, 241, 242. 
modern law , 242—269. 

Bengal School, 242. 

the technical signification of the term 4 Stridhana * annulled in the 
Mitakshara, 242. 

objections to this theory, 242, 243. 

Yajnavalkya misunderstood by Vijuane<?vara, 243, 244. 
inaccuracies in Colebrooko's translation of the Mitakshara, 244—24G. 
Mr. Mayne’s theory, 24G, 247. 

use of the term ‘ Stridhana ’ in the Mitakshara, 247, 248. 
character of the Mitakshara theory, 248. 
the Mitakshara theory upheld by subsequent writers, 218—250. 
dominion over Stridhana, 251—259. 

Mitakshara, 251-252, , 

Mayukha, 252—254. 

Viramitrodaya, 254. 
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ST R I'DH AN A-( contd.) 

Vivadatundava, 254. 
other schools. 254. 

Smritichandrika, 255. 

Madhaviya, 256. 

Sarasvativilasa, 256. 

Diiyabhaga, 256. 

Raghunandana and Crlkrishna, 257. 
property obtained by partition, 257, 258. 
Mithila doctrine, 258, 250. 
immovable property, 250. 
result of Lecture X, 250. 
succession to Stridhana, see Succession. 

See also Daughter, Maiden, Women. 


SUCCESSION— M 

supposed to be based on spiritual efficacy, 168, 173— l<o. 
refutation of that theory, 168, 160. 

Craddhas and succession, 160—175. 
division of the law of, 175, 1 / 

1, succession to a male , 176—225, 
unborn descendants, 176. 
seniority and primogeniture, 176—181. 
the offspring of mixed marriages, 170—181. 

subsidiary sons, 181. . 

competition between subsidiary and legitimate sons, 181, 182. 

’share of an adopted son where a legitimate son is born subsequently, 
182—185. 

right of representation, 185. 

illegitimate sons of Cudras, 185 190. 

descendants of an emigrant heir, 100. 101. 

the early law in regard to obstructed inheritance, 192—196.. 

exclusion of females, 102, 103. 

females allowed to inherit, 103. 

question as to priority between brothers and parents, 194. 
half-blood originally excluded, 104. 
exclusion of cognates, 105. 


^tl^Todern law in regard to obstructed inheritance, 106—225. 

succession of the widow, 196; 

she succeeds on certain conditions only, 106—198. 

divided and undivided estates, 19&, 190. 

mode of division between several widows, 1JJ. 

daughter-in-law, 100. 

daughter, 200. . « - , , 

growth of the rules regarding the succession of daughters, 200, 201. 

daughter’s son, 201. 

the son of the daughter’s son, 202. 

daughter’s daughter, 202. 

question as to priority of the mother or father, 204, 205. 

brothers, 205. 

grandmother, 205. 

half-blood, 206. 

nephews, 207. 

sisters and nieces, 207. 

sons of the same mother, 20/. 

grandnephews, 208. 
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SUCCESSION— (contd.) m " 

general principles governing the succession of remote kindred, 20S, 
209. 

Mitakshara system. 209—213. 

Gotraja Sapiiulas, ibid . 

tabular synopsis of heirs according to Mitakshara system, 212. 

Bandhus. 213, 214. 

the technical nino Bandhus. 214. 

wide meaning of the term Bandhu, 214. 215. 

order of precedence among the Bandhus. 215, 21G. 

insertion of Bandhus between the agnates in Bengal, 216, 217, 

exclusion of females in Bengal, 217. 218. 

and in the Smritichandrika and Vlramitrodaya, 219. 

admission of females to succession, 219, 220. 

the Mayukha on female succession, 220. 

Mitakshara doctrine. 221, 222. 

succession of the spiritual teacher and other strangers, 222. 
succession to a member of a religious order, 222, 223. 
reunion, 223, 224. 

its extent and importance. 224. 225. 

2, succession to a female , 260—270. 

why Strldhana goes in a special line of descent, 260. 

simultaneous succession of males and females, 260, 2G1. 

early texts on succession to Strldhana, 260—262. 

growth of these rules, 2G2, 263. 

modified by the Commentators, 263. 

Mitakshara system, 263, 264. 

applicable to inherited property as well as to Strldhana proper, 2G4, 
265. 

Dayabhaga system, 265, 266. 

succession to Strldhana in the other Schools, 266. 
special rules in regard to inherited property, 266. 
meaning of the term Dayada, 267. 
character of the divers systems of succession, 2G7, 2G8. 
extracts from unpublished works. 268^. 269. 
succession of distant relatives, 269, 2<0. 

SUTTEE. See Sail. 

TODARA'NAXDA- 

identified with Todar Mall, 10, 20. 

[it appears more probable, however, that the designation of 
Todarananda belongs by right to the work compiled by Todar Mall.] 

UCANAS- 

age and authorship, 53, GO. 

VAIJAYANTT— 

a Commentary on the Vishnu- smriti, 1G. 

VARADAR.VJA— 

date and character of his Treatise on Inheritance, -1. 

VASISHTHA— 

age and authorship, 36—39. 

VEDAS— 

how far a source of law, 31. 

relation of, to the Dharmasutras, 39. ( 

VICVEC VAItA— 

date and compositions of, 14, lo. 
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YIJNA'NECYARA. See Mitahshard, 

VILLAGE COMMUNITIES— 
in Hindu Law, 88, 89. 

VISHNU— 

Dharmasutra attributed to, 38, 39. 
its original appellation, ibid . 

no Dharmasutra according to Rajkumar Sarvadhikari, ibid, 

YIYA'DA'RNAVABHANJANA— 

a rare law-book probably of the Bengal School, 22. 

VYA'SA— 

age and authorship, 61. 



WESTERN INDIA. See Bombay Law . 

WIDOW— 

has the option of preserving chastity or performing Sati, 79—81. 

exercises a sort of guardianship over sons, 82, 83. 

entitled to a share on partition, or to maintenance, 103, 101. 

her right to maintenance arises on failure of assets even, 134, 135. 

her right to a share explained as a claim to maintenance, 135—137. 

the same explained literally, ibid . 

reduction of her claim 'where she has Strhlhana, 137. 

Niyoga explained as an early mode of making provision for the 
widow, 152, 153. 

gradual recognition of her right of inheritance, 193, 194, 19G. 
various restrictions of her right, 196, 197. 
limited to undivided estates outside of Bengal, 197. 
wliy not in Bengal, 197, 198. 

division of the property between several widows, 199. 
unchaste widows excluded from inheritance, 279. 
the early law more harsh in that respect than the modern law, 279, 
280. 

See Partition , Sati , Succession . 

WIFE— 

degraded position of, under the early law of India, 77—79. 
gradually improved, 81. 

See Partition , Stridkana , Succession . 

WILLS— 

unknown to Hindu Law, 98. 

WOMAN’S ESTATE. See Stridkana . 

WOMEN— 

legal position of, 76—81. 
excluded from inheritance, 192. 193. 
gradual recognition of tlieir capacity to inherit, 193-191. 
succession of female Sapindas under Mitaksharii Law, 208—214, 219 
— 222 . 

exclusion cf distant female relations in the Bengal School, etc, f 
217—219. 

grounds of exclusion from inheritance in the caso of females, 279. 
See Daughter , Maiden , Mother , Sister , Widow , Wife. 

YA'JNAVALKYA- 

importance of his Code, 48. 
its date, 48, 49. 



errata. 


Page ID, lines 17,21, for ‘ Sauksbyas ’ and ‘ Saiikshya,’ read 1 Saukhyas ’ 
and ‘ Saukhya.’ 

„ 19, line 17, add in margin, * Todar Mall.’ 

„ 21, line 5, add in margin, ‘ Sarasvativiliisa.’ 

„ 23, line 1, before ‘ in,’ insert ‘ and.’ 

„ 23, line 18, and page 21, line ZD, for ‘ Dvaityanirnaya.’ read ‘ Dvaita- 
nirnaya.’ 

„ 27, line 29, for ‘ last,’ read ‘ lost.’ 

„ 43, last line, for * of,’ read ‘ Of.’ 

44. line 6, /V»r ‘ Vajrasuol, 2 ’ read ‘ Vajrasuchi. ’ 

Bl, Zinc 10 o/ i/ie heading, for ‘ Dbarmasturas,’ road 1 Dharmasutras.’ 
„ 76, line 17, for ‘ too,’ read ‘ two.’ 

„ 81, note 3, line 4, for ‘ Hyaduya^cka ’ and ‘ Amantragcha, read 
‘ Hyadayagclia ’ and ‘ Amantrageha.’ 

„ 83 , note 5 , last line, for ‘state,’ read ‘estate.’ 

„ 91, note 1, line 6, for ‘ Na,' read * Naf 

„ 93, note 2, Zino 1,/or £ ^75J^’ road 
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o?id of this note' 

96, Zinc 1 , for ‘ others, 1 ’ read 1 others.’ 

96, Ziwo 18,/or (Madhuparkika), road (Madhuparkika) 1 . 

99, line 21, for * estates,’ road ‘ estate.’ 

100, line 23, for 1 state,’ read ‘ estate.’ 

100, note, line 3, for ‘ Kalliika,’ read ‘ Eulluka.’ 

102, line 36, for ‘ claimant,’ read * element.’ 

103, Zi»c 2, /or * Two,’ road * These.’ 

103, Zi«o 4,/or‘come,’road ‘came.’ _ 

103, line 7,/or * Representative,’ road ‘Representation. 

103, line 34, for ‘showed,’ read ‘shown. 

104, line 11, for ‘Smyiti,’ read ‘ Smyitis.’ 

105, line 14, dele ‘ been.’ 

110, note 1, line 8, for ‘ 108,’ read ‘ 187.’ 

111, line 34, for ‘ gifts,’ read ‘ gift.’ _ ( 

113, note 1, line 4,/or ‘Vi?vanya,’ read ‘ Vigvarupa. 

114, ;ioto 2, line 3, /or ‘p. 108,’ read ‘ pp. 80, 87.’ 

117, Zi»o 3, /or ‘( Pratigraha ),’ road 'Pratigraha. 

118, Ziao 16, /or ‘ embraces,’ road ‘ embrace.,’ .... 

120, note 2, Z»* 6, /or ‘ Dravyavirodhena,’ road ‘ Dravyavirodhena. 

121, note 3 has been erroneously placed before p. 122, note 1. 

122, line 20, in margin, add ‘ Yivadacliintamahi. 
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Page 122, note 2, line 4:, for ‘ Labdhanstfm,’ read ‘labdham tan. 

„ 124, line 9, for ‘ reasons,’ read ‘reason.’ 

„ 125, note 1, line 6, for ‘reading,’ read ‘rendering.’ 

„ 126, note 5, line 4, for 4 VI. 1,’ read ‘ II. 1, 1.’ 

„ 127, line 22, for (p. 46), read (p. 4G). 1 
„ 127, line 21, for ‘ VaijayantI, 1 ’ read ‘ VaijayantI. ’ 

,, 129, line S,for 4 not,’ read 4 now.’ 

,, 130, note 2, line 4, for ‘ unequal.’ read ‘ equal.’ 

„ 131, note l,for ‘ 14,’ read ‘ 101.’ 

., 133, line 22, for 4 partition,’ read 1 position.’ 

„ 137, note 5, line 1, for (§100), read (§100. 

„ 14\, line 22, for ‘svdmyam.’ read ‘ svamyam; 

„ 144, line 1G, for ‘ Doyamushydyana,’ read 4 Dvyamushyayana.’ 

„ 150, note 2, line l, for 4 no ’ read ‘ not.’ 

,, 151, line 20, for ‘ nujptiar ,’ read ‘ nnpt-iae .’ 

„ 155, Zwm? 14, ‘ obviously/ insert 4 to.’ 

„ 155, 26, for ‘Dracidian,’ read ‘Dravidian. 

„ 155, line ST, for 4 relieved.’ read ‘ unrelieved.’ 

„ 155, note 3, for ‘ T. Grimen,’ read * J. Grimm.’ 

„ 156, Zi- 7 i£ 26, /<??’ ‘ Eolta/ read 4 (Krlta.)’ 

„ 156, line 27, /<??’ ‘ Apa<?iddha, Apagiddhaka,’ read 4 Apaviddha ’ 
4 Apaviddhaka.’ 

„ 1ST, line 16, for 4 imitatus ,’ read ‘ imitatur' 

„ 159, note 3, /or ‘ 156 ’ 4 157.* 

„ 1G0, Zmic.? 19, 22, and^o 161, Zi«e 22, /or ‘ Dattakamundi,’ raw? 
‘ Dattakakaumudi.’ 

„ 161, Zi>K? 14, for ‘s. 20,’ 4 5.20.’ 

„ 161, 26, for ‘fitted,’ read ‘ fitter.’ 

„ 163, note 2, last line, /or ‘late,’ read ‘Calcutta.’ 
ii 101, note 1, line 3, for ‘ appeared to be tbc views,’ read ‘ appears 
to be the view.’ 

„ 111, line 3 8, for ‘Isalus,’ read ‘Isaeus.’ 

„ 171, dele note 2. 

„ 172, line SI, for 4 show,’ read ‘shows.’ 

,, 174, line 12, for ‘downards,’ read 4 downwards,’ 

„ 177, lines 3, 41, for ‘ block,’ read 4 black.’ 

,, 182, line 35, in margin, add 4 The modern law.’ 

,, 183, line 14, in margin, add ‘Share of the adopted son/ 

„ 183, note 1, line 4, for read 

„ 185, line 6,for ‘selected,’ read ‘stated.’ 

„ 185, line 15; for 4 difficult finally,’ read ‘ difficulty.’ 

.. 186, line 14, for ‘ put,’ read ‘ meant.’ 

189, dele, line 7, ‘ The statements f —line 15, 4 Commentary. 

„ 195, line 25, for ‘ (with his,’ read ‘ with his ( ’ 

„ 197, note , for ‘ Mat.,’ read 4 Mit.’ 

,, 215, Ziw 8,/or ‘kinsman,’ ‘kinsmen.’ 

„ 215, note 1, line 2, for 4 differ- ent,’ road 4 different/ 
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Page 217, line 21, for ‘ Gotrajd ,’ read ‘ Gotraja: 

218, line 3, for ‘ Bandliur.’ read ‘Bandhuh. 

„ 220, lino 18, for ‘ gender, 3 ’ read * gender.’ 

220, line 32, for ‘Mayuklia.’ read ‘Mayuklia 3 . 

„ 220, note 2, last line, for e ^iiT^Rr J read * ^rT^rTT ? 

222, line 9, for ‘Artliaveda’ and ‘Vidki,’ read ‘Arthaviid?’ an(i 
’ ‘Yidhi.’ 


223, line 17, for 1 Akatirtkin,’ read ‘ Ekatlrfcbin.’ 

,, 235, line 36, for ‘ annas.’ read ‘ Panas.’ 

,, 238, note 1, line 3, for ‘ftrrrl * read ‘fMiK’ 

„ 242, line 29, dele ‘ and.’ 

„ 244, line 40,/or ‘texts’ read ‘text.’ 

„ 259, line 24, for * a,’ read ‘ an.’ 

„ 260, heading, line 5, for * character,’ read ‘ — Character. - 
., 261 , line 18 , for ‘woman,’ read ‘women.’ 

., 263, line 12, for ‘ donars,’ read ‘donors.’ 

„ 264, line 21, for ‘ fearful,’ read ‘ fanciful.’ 

„ 2G4, line 36. for ‘ bring,’ read ‘ being.’ 

.. 265, line 4, for ‘ rain,’ read ‘ train.’ 


„ 265, line 43, for ‘ yn,’ read ‘ yu.’ 

., 269, line l,for ‘ differs,’ read ‘ differ.’ ? 

269, note 1, line 6 ,.for ‘ (p. 265) that,’ read ‘ (p. 248) that he. 

', 271, line 31 ,/or ‘ antegories,’ read ‘categories.’ 

., 272, note, for ‘ P. 260,’ read ‘ Lecture VI. 

The theory regarding the rise of the metrical Smritis in special Schools 
be inserted in its place in Lecture II. 
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